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IO Y 7 b =T D5 bR LOIF, ThETHLELNT
X7z Napster ¥ 7 U =7 Th 5, Napster L, 527 REFRH IR AT
LT T EEERZRET 2 EM 2RI 2 HEN H 53 1L, Napster
DEE - FHL TSR Ea—H - f T v I RATRRINATND
TYINEAROR LHICEAT 2FRICREL 52 T0D 2 Licimd, 29
LB R IEETAEMZIE L TWAEIL, Napster i X W EFE SN
FEMORBFO L o — X ~NEET IV EATHIENTE D, MHHEIZE
Z VX, Napster ., FIEHELREFTH2RMEZFHTE 2L T 272D,

! MGM Studios Inc. v. Grokster Ltd. 125 S. Ct. 2764 (2005), Universal Music Australia
Pty Ltd. v. Sharman License Holdings Ltd. (2005) 65 IPR 289, In Re: Aimster Copyright
Litigation 334 F. 3d 643 at 651 (7" Cir 2003). A&M Records Inc. v. Napster Inc., 114 F. Supp.
2d 896, at 918 (ND Cal 2000) aff'd in part, rev’d in part, 239 F. 3d 1004 (9th Cir. 2001)
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Z—A K7 U 7 ® Universal Music Australia v. Sharman License Holdings
FHOHRIZRBIT RO RTH o 7=, Kazaa ¥ 7 b7 = 7 1%, Grokster
VI U7 EREEER-OLDOTHY , MO THEL L 7= LI X0 EE
LTCwW=?,

Bit Torrent
FFEAMS Grokster, Aimster & (NKazaa (ZFT A 5.2 5 & FLldho P2p

V7 b T NANRETE LIRD T2, ED—2M BitTorrent T 505, T4l
iE. A0 L ZAFBOREITIT R > TR, UL, 77 A AW, EK

% See R Giblin-Chen and M Davison, ‘Kazaa goes the way of Grokster? Authorisation of
copyright infringement via peer—to—peer networks in Australia’ (2006), 17 Australian
Intellectual Property Journal 53 at 54-55.
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LZBIT DR MRy 7%, BABROHD L7325 TN D,

EFEFRICE > TOREDEH

P2PREBBOHPAIC DN TOB X T %, WL 20OFFHIZRET 5 FEL
MHEDDH I ENTE S, HlxIE. Universal Music Australia v. Sharman
License Holdings (/¥ —~ > &) (28T, Wilcox BB EIZ, kD@ v 7k
ST,

20044F- D HJ5H Kazaa D U = 7 %A kL TIEZ ORIO—HRIZ2405 A
DANBNKazaa DY 7 by =T X 7ra—RLTEERBENRINT
WA, ZhuE, Eo—H#IZ24005 AL EOH Lo — =0 EF
Nz &z b, KMDO U =74 A MIF v a— KL ADORE
1%317,555,315 A TH B L 3£ L T\, ZOKTIE, HROEAOD
FIB%ITHHY T2 HDTH D,

F/o, PPICE DAV F—Fy b ED VT T 4w 7 A FX—F v b
EONT T4 v 7 REDORKE0%E HDTVDEELDEbIL TS,
BitTorrent DA T, £ X —F v b+ b T 7 4 v 7 2KD35%% HH TV
LR S 5.0

% Universal Music Australia Pty Ltd. v. Sharman License Holdings Ltd. (2005) 65 IPR 289
at 399.

4 Kazaa 1%, 7 7 A VIHF L — T L D58 % 51T 7= (<http://news.bbc.co.uk/2/hi/
technology/4214810.stm> viewed 15 September 2005) ,

5 “In Praise of P2P” The Economist, <http://www.economist.com/displayStory.cfim?Story
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F% Sony FAFIT W TR EFHIFTED H LI OXR &£ 7250
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FHREEIIL, ZO0EBEREEND D, TO—2F, WENMIEIZO
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ETHEZTZONLIZD, BIERZI LY, IIFEEMICEHS L2 & T
H 5D,
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Napster FAEICBIT D HFEEERIZOWTOEEIL, 5D, BERSY
ERoTWDE L, TOX I R\BEMERL TWDH L DM OBIMRZ S
THZEICL > TRIVELREIZONT, #Biliz o Tz s o
THVIHBIOHL LD THolz, BT, WX, Fvrun—FLTy
Ta— A OEENRIEE LA L LTITAT S Z LIk > UREICEEN

_id=3422905 (subscription required, 2 December 2004)> last accessed at 1 July 2005)
(TCachelogiciZ LI, A U F—F v b+ 8T T 4 v 7 D3B%%EEDD LHEES
NDEBIEHRR PP S AT A, BriTorrent &IN5 H D TH 5, 1). HKiIL. Bram
Cohenld, BitTorrentld [&A v X —% v h+ NT7 7 4 v 7 D55%] & hd2D EIER
IZFBH L7=, See Bram Cohen, “Mark Cuban says BitTorrent is doomed, DOOMED!”
Livejournal, <http://bramcohen.livejournal.com/35949.html>, (31 January 2007) (last
accessed at 8 February 2007).

8 Sony Corporation of America v. Universal City Studios, 464 US 417, (Supreme Court
1984).
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S Ginsburg )53 (Rehnquist*| 5 & ONKennedy | F D X R 215 TC) |
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" MGM Studios Inc. v. Grokster Ltd. 125 S. Ct. 2764 at 2796 (2005).
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8 MGM Studios Inc. v. Grokster Ltd. 125 S. Ct. 2764 at 2784 nl (2005). See R Gib—
lin-Chen, ‘Re-winding Sony: An Inducement Theory of Secondary Liability’ (2005), 27
European Intellectual Property Review 428.

9 In Re: Aimster Copyright Litigation 334 F. 3d 643 at 649 (7™ Cir 2003).
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" MGM Studios Inc. v. Grokster Ltd. 380 F. 3d 1154 at 1166 (9" Cir 2004).

FNRIM PETEBURZAAFZE Vol. 20(2008) 45



T #FHIFTIX. Grokster R W TERBICHEGINTFE L= E I e
VW) R TRREEICZE LR L7223, i@ EHpmnL. #Folic>»wToF X k
D7 SNT=Z & 2R T 5 A R ER AR Uiz, 8, S,
Wi 24 A  Napster D2 —F—Z@E E LL D & LW REX %
FFo TV &l Lz, F7=. Ikm#cfpnd. TERIZSWToMoOFEL
DIENGAITB W T, SRR, 2 OBFE &7 5V EHA ATEE
R AITIE, EeflETX, BEEZVIET 2D OB B A & ol
ZEDORICEASNT, FEREEEEZRET LI LI TERY, TD LD
W 5AREATE LTI, Sony FED Y — 7 N — S —{E# 2k < ik
NWTFETWDIHOTHD LN ZEERAEICLEZZE2EETDLI L
WEEETH D P, BF AL 2O E2BIBCUIHRT 27200 7
A NVE Y T ORME BB D

BONERT, B O EENEB LRI 2 b TH D Z L 2 & LT,

PRS- CE 722, FEIEHIL. F5 OBRIMNRIE DR & KIS
B2 LI R o TRICH L NIR > TORWBE Th - Th, Fa, ey
OFFOBEREZFFHTHZE TR D2 &b, ERICIE, #H5lEROE
HTH DY, FHINEHO ZOBKOFF ML, EEOREICHT 575
DIFTEZ T B2 T E B D KBTS TH D, FFHEIL. HENZD
THORERLE UTEEREENE LD 2 L 2B LB O T,
B DFEEEDOIT AR OENEHICKT T 2 OB ERTREThHD LiE
L TWD, ZORIZONTI#BERT 5,

F—2 5Tk

F—=A N ZVTEOT TR, #ENREL 37 Ll onicko

"' MGM Studios Inc. v. Grokster Ltd. 125 S. Ct. 2764, at 2781, n2 (2005).

12 See Tim Wu, “A Supreme Court Conversation — The Miss Manners School of Juris—
prudence” Slate, <http://www.slate.com/id/2121410/entry/2121673/(28 June 2005)>
(last accessed at 15 February 2007).

3 MGM Studios Inc. v. Grokster Ltd. 125 S. Ct. 2764 at 2779 (S. Ct., 2005).
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"], Ginsburg and S. Ricketson, ‘Inducers and Authorisers: A Comparison of the US
Supreme Court’s Grokster Decision and the Australian Federal Court’s KaZaa Ruling’
(2006) 11(1) Media and Arts Law Review 1, at 14. Graeme W Austin, ‘Importing Kazaa —
Exporting Grokster (2006), 22 Santa Clara Computer & High Technology Journal 577.
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5 Australian Tape Manufacturers Association Ltd. v. Commonwealth of Australia (1993)
176 CLR 480 .

8 Australian Tape Manufacturers Association Ltd. v. Commonwealth of Australia (1993)
176 CLR 480, at 498.

7 Universal Music Australia Pty Ltd. v. Sharman License Holdings Ltd. (2005) 65 IPR 289
at 387.
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18 See eg CBS Songs Ltd. v. Amstrad Consumer Electronics PLC (1988) 11 IPR 1 at 17.
FHPFTX, 7N~y ROT—7 L a—Z—DGEE 7 LILdiRhoTz,
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