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1. (GBS - 2B MYy Ya—- JL—30)

i & IR AR =— A DO AR (Azadirachta indica) (ZOWTEESLN TS, H
WA ¥ RCIE, MR E LTEESN TN D, DS O IT14DE
B, BET AR O T U T 5T 7 AOFFEIRICRE L CTH R R &
LOEHINTWD, UV ADIEG RIE, KIEIE, ~L~_AITK L
THHEDESNTVD, RKOETOHINRT —2 /L _X—=Z DI L L THEH
INTNDL, AN ARBAE] S FRERER S =— 2 OR LI ST
W5, Z—A1Y v (Curcuma longa) &, [RIERICEEX 7B E AT 5 EE
Thd, BYIFEAHR, SMEOIER, S DITITEREEHC b AW D NS,
S L X =AY T LN ZODORKROFEMICIE L TWDHZ LiE, H
BRAEABZ -y U= 210X o> TRFMZBRFZED T DIZRIH & TS
WS ETHDB, TAYIOEETHD W.R. Grace & Co. 1%, BEHEHIZK
L CERD® 5 Azadirachta # % 2@ L S 2 80 & O BIfR T O RFFF
FEALTEY, IV vy ERZERE VX — O EE TGN 20T Y

* FHH 1T Isabel Hensel DA LR 72 RIR 2 J&H#TT 2,
! Heinrich Schmutterer, The Neem Tree Azadirachta Indica A. Juss. and Other Meliaceous
Plants: Sources of Unique Natural Products for Integrated Pest Management, Medicine,

Industry and Other Purposes, Weinheim: VCH, 1995.
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DE =2V ZIZDOWTKETRHFEZRIG L TV DL ZNHOLEED
T MU =7 ZIERA LT Z RS L LD T 20, BERND
OFEVEHUCHEER LT 5, NGO OIFEIF L, 5 SR % s &
THEMTFREIZHFZTEY, Wb EUICEII LTz, #—RA Y v 712D
WA & FREFPEETZ B S O BHEAOF R e SNTFER KEREF
(FrFF 55401504 (XD I STV S, Bl LooBHIE, FE0ITE
ERNTWD LN bDOTh o7 I—nr v/ EFIT (BPO) IR BIAE
Nim=— AT 205 [REEORIE %3 %5, Vandana Shiva & Magda
Alvoet [ZRE WO N2 ERBEIFIIFIC L D BEER N TEZIT T, 93— w30
FHT I, SR 215 % 2 OBEOBASC RIS X F#lEE KT

T EEEMIZ, 3—u Y PSR (EPT) ! 524 1 BIZHE SV CR@ED =

2 W OFEMIC D & | see Murray Lee Eiland, “Patenting Traditional Medicine” (2007)
Journal of the Patent and Trademark Office Society 89, pp. 45-84; Anja v. Hahn, Tradi-
tionelles Wissen indigener und lokaler Gemeinschaften zwischen geistigen Eigen-
tumsrechten und der public domain, Beitrige zum ausldndischen offentlichen Recht und
Volkerrecht, Vol. 170, Berlin: Springer, 2004, at p. 270 (Turmeric) and at p. 279 (Neem
Tree). See also Rekha Ramani, “Market Realities v. Indigenous Equities” (2001) Brooklyn
Journal of International Law 26, pp. 1147-1176, at footnote 5 — 4 — X U v 7 OFFFFIC
DN, =— LDARDFFFFIZET 2 CHRITZEAFT 225, FHORmem2 b o & LT,
Shalini Randeria, “Rechtspluralismus und iiberlappende Souverdnitiiten: Globalisierung
und der listige Staat’ in Indien” (2006) Soziale Welt 57, pp. 229-258, at p. 237; Emily
Marden, “The Neem Tree Patent: International Conflict over the Commodification of Life”
(1999) Boston College International & Comparative Law Review 22, pp. 279-295, at
p- 283; Vandana Shiva and Radha Holla-Bhar, “Piracy by Patent: The Case of the Neem
Tree” in Jerry Mander and Edward Goldsmith (eds.), The Case of the Global Economy:
And For a Turn Toward the Local, San Francisco: Sierra Club Books, 1996, pp. 146-159, at
p. 148.

* Reexamination Certificate B1, 3500, 21 April 1998, cancelling claims in US Patent No 5.
401. 504; Graham Dutfield, “TRIPS-Related Aspects of Traditional Knowledge” (2001)
Case Western Reserve Journal of International Law 33, pp. 233-275.

! Implementing Regulations to the Convention on the Grant of European Patents (European
Patent Convention) of 5 October 1973, as last amended by the Act revising Article 63 EPC
of 17 December 1991 and by Decision of the Administrative Council of the European Pa-
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— 1 B (04362575) 2BV IE LTV A5,

IHE ToOFME, SRS, OB, B FioRE
FHEZ L > THEREND Z LI LT, B 2>4%H5, L LREED
bOEN ST AR LTS, L, TSP R DIEN 27 +—F L

2R bBIAT L VIV T TH B,
m;o&&%@%%@ ERICHHEORBEIL, FoMED 7L —3 v
OIS B, RO T E D B EIECEN, FAROERIC BT H1is

ﬁ%&ﬂﬁ@%%%mﬁﬁét WCHWA STV 7-nWED L 572 %
DIZIDH LN DIEA DI, Lvh, ORI AT IV =0, HFRED
Gl O F VBRI ORI T DRI ONE & 2 DITED 5% i
KANCRET DD LR LD TH D, AwzEBRTLAELLNZLE DL,
AT OEIE TR Y JAT B2 BRI, P OITEHER . = 51203

DFFR % O <o Tilama 72 L CW D IEM o MEIC 5 7 1 —3
Vﬁmﬁﬁzk%ﬁghéozmib:LT%%@7V—SV¢:%T#
HZ IR BEAFOER R BIHNC 2 Befge S & #ntERyeiEoA 2 T
A varEEETLHTY f@f:&)ODLHh%Eﬁﬂ%%Aﬁ\%?’:%éﬂé
ZEZE R b 0D, TH LT Lb—3 U7, BT D RE OBy
BT OMED VAT MO T Lk EE 6802 2 7
WEICH#ELEME L, TRICE > TIFOBEORITZEER L, MBI
WA MR A BT 2 & AL 5 2 St/ b, =— AICBT
LIBEDO7 L —I v 7T W FRR LD Tholz, X2 LT, F55F0
BRI T AHENDEZ R L7200 L\ o T, FR a7 kR B
TAHMBENEYNCHBE SN E NI Z LR DEDEA I Iy, BEAIIETH

tent Organisation of 21 December 1978, of 13 December 1994, of 20 October 1995, of 5
December 1996, of 10 December 1998, and of 27 October 2005, as well as the preliminary
applicable regulations of the Act revising the Convention on the Grant of European Patents
of 29 November 2000.

> EPO, Decision revoking the European Patent, 13 February 2001, Application No
90250319.2-2117, Patent No 0436257; the objection to this decision was decided negative-
ly on 8 March 2005 (Az. T 0416/01 —3.3.2).

O LUF. ABHHIRIR & WV O BERIE, ERROAERE & D BERR R SOARICHE A, B < 0
BRI AL DR E bUET L2 b D& LTINS,
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Do JFUS TS, RPN RICRIT DA Fndls . BEIC R EI e S0
FENRTWEZE WS Z AT 20 LIZICBE 2, =— Al
B9~ 2 1EM0 72 R & S FEIE O SRS HE - TRBIT 5 Z 21T, BlEOH
SO HMEMGT 2 Z LIE3NR B0, W OIE, MM EREC A
OEFRO DHHME] X, o L THBIRLERZBETE WS TH D,
HH % 0B L9 2 BEORBIL, BN Mo E R OmEE Z Ak E L
TRET DL ZAIIDHD, THIEET DL, B, HIlf, B AT 47,
R, RIE & Vo e BB 2RSS X D BRI ORI &
STHEULIMFETETIMEO 7 L—I 0 70 E LTI ED LD
REDERNWIRETHY, F2, 20X 5 S 2@l FiR &5
MRMEIZED L Rb D ERDDIEA D D,

R 2 15N v 2 —E LTED X I RS T DL 0D
MR B0 AR, ERREOR AL & 9 KSR 2B BT 5
T L LD, RRIZEDPEOREOT ., B mikoME LT L
LR 72 R 2 BRAG S 2 EBRM 2 8 TS 208, Z20onThb N
ORMEZ TN SN AT D b IR EE D b O L itk
T 5O, b T LB L TEHEEROMBIZEOW LB 5 %
HBT2b0L75TLESTNDDOTH D,

MRS, ok R# %2 7o — L7 L)L TCHIR L XL D &
W) RBL, RFRE MBS A b D LTS, JEIZE, S
HIRPEMERERS (WIPO) & [FIBSd & 2B AL S Bd (UNESCO) ook
FVEEIC LV M EENE X A 7 DM E IR X DR T TV 4RHE
(UNESCO-WIPO Model Provisions, 1982) &9 K515 B 7223,
ZILARE, [EERF S BRI 22 FGRI e LT & i — B Lokl %

TOIOZ i, BRI HTIREICH T D HEH OB L TEE ITH L T EPO 28

HRLIZEZATHD, (RO EZ A, FBHMEEZ K &V ) RITBWT(EPC 565%) |

FE7 D PN TITIFE R A RN D L2725 | supranote 5, at p. 21.
S RKEAEN A BT D EEEIC B T D W T B BLZIZ DV T, see Martin A.
Girsberger, “Legal Protection of Traditional Cultural Expressions (TCEs): A Policy Per-

spective” in this volume.
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RLZRVWEFICKRDo TV, Mk, [H, RS L Woofix e
LUV TC BRI AR O R 2 M A2 RE L K 5 LT 2RB01 %
e SNARER, ZOMBIZET 23R b O L7220 | Wik
BB EALEETN D, )

L LRG| BRI MERORED | LW KIZ X > T Uiz Bl
M7 221 S LA B AR, MBEISET 5 7 L— 3 v 7 olkEIT LD »
SZIRERbO LD, HEREEZES (LC) OV —F 7 - JL—TFIC
F o T TERL ST B 22l ikt 3 2@ U =i, BEfF O
EOBUESLIHFTICE =T Ve — %23 T 5 &V D R TIE, ZOFOHS
ERET D LN TERNIEEZRLTNDY, TR, fddalkoy
DO BAROLT ., BHR 228057 & EBER R AR O BB # 22 Pl AT
THZ LD, HRESEE (WTO) . EESHEA AR EME (FAO) .
WIPO 25Dk % 72 [EBSAHER I & o CTHIBEANICHE 2 2 B A 7- RRE o #fig
Ot E . 2 b OFMRRIC X 2B OISR O S 13, MAICHEZET 5,
A RIZBW T, BHBEGERIL. S8k R8N 2R BUE R 7 G 00 22 6T 5|
XPTVIAENTRY | BEIHNTIHIET 2 MM ERED 7 1 — /)L 7R JEIRBL
RAh—JFOME L, SULSERNE & W2 BRI O MER 2 il 7 O R & 3 2 FR il
DRI, HLIADOLENTLE>TWNEDTH DY,

? NCCR, International Symposium “Traditional Cultural Expressions in a Digital Environ-
ment”, Lucerne, “Conference Programme”, June 2007, available at http://www.nccr-trade.
org/ip-7/international-symposium-traditionalcultural-expressions-in-a-digital-environment-.
htm.

10 Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law, Report of the Study Group of the In-
ternational Law Commission: Draft conclusions of the work of the Study Group, ILC, 58th
Session, A/CN.4/L.682, 13 April 2006; see also the (inferential) Report of the Study Group
of the International Law Commission. Draft Conclusions of the Work of the Study Group:
Fragmentation of International Law: Difficulties Arising from the Diversification and Ex-
pansion of International Law, ILC, 58th Session, A/CN.4/L.702, 18 July 2006.

' Instead of all, see Commission on Intellectual Property Rights, Integrating Intellectual

Property Rights and Development Policy, London: Commission on Intellectual Property
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T ZIZBW T, B 72 ik o E B 2 IE R B LI BEE - 5 BI85 70
ZHREPNTIAT 5, A E B COFZEEE O - DICHER L TW b 0
W2 EEEEIE Y TiXev, ZEBOBHHRS S B 5 O RHI0 722 kg o
TEOICFEEDOZ L &R LTVDEDTH D, bbAA, 29 LRI EH
FYEIRR 2 FA 2 RIS O 7= DI L T A DT TidZew s, LxrL, £
WZb b bd, Bttt omikd, (g EEOMISIT 2
HOEELTH) EHENRARFEWIRFEDEZRIT H7-00EELE L
TR L TWDZ LIZED Y IZRVWDTH S, 7 a—rILiEFlic X 549
BT e T A E OSBRI & 5 @B 72 sl 2 kbilix, & 0B % FlRES
HHDThD, A2 Rk, 7 o— LR BERn o ZE80 . 20024424
SERMENE36%: (B) 12T, MIMMEHED A v T 1 U L AEMS R L
WO MBI ZE S 5 o OBUAN e IS A T v A$ 5 Z L AR A T,

LU, B2 mska (R332 BB & L, EWORD SRR % (7
THEDIT, YATAFTEV T 4 OEORZERT D E VWO EIT, £9%
BEPEZ R B ST & TR AR TH S 5, AERORE & RFENRE
IO ST 383K 5 &0 5 I TORMAIGROE BB, Hr %
AT OMEBICHIY E 7200 2 & id, BB ARSI 722 A 2B
DEBINTL TN D, XA OERIEIL, BRI 2R H 2 EE T 5 2T Ok
B Z | 2 A ORFI R ERICRT D iR O# 2 S 5 b olIcmfE L
TWAHDOTHDHY, Fiz, I, TIINRT 7V IOETNMED LD
2, B O AR [ASkRMIZ) BURMZRBECTh D L ES S

Rights, September 2002.

'2 Raymond Boudon, Effets pervers et ordre social, Paris: Presse Universitaire Francaise,
1977.

PRI O L ICED D THRBUFIE, FRAEMSARNER ORI, £

SRR BT 2 MO ER ORI A2 HE LIRET 5 Z L I28 0 5, RDFRITIT,

Huls, M EHO LSBT D TS HERO B, A SEE OfORETFBE
419 %, Hereunto, see Thomas Cottier and Marion Panizzon, “Legal Perspectives on
Traditional Knowledge: The Case for Intellectual Property Protection” (2004) Journal of
International Economic Law 7, pp. 371-399, at p. 380.

" See WIPO, Comparative Summary of Existing Sui Generis Measures and Law for the
Protection of Traditional Knowledge, WIPO/GRTKEF/IC/5/INF/4, 20 June 2003.
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L6 ThoTh, [GHRAVERIEZ. ®ED HEary, RFERMmE o=
Ny 7 THoT, FTIVXNDT—ZX—RZfekESi, XELSh, &
B, EHINLIRE LD LI ND, TORME., MBOEFEICED
T AREETLIHEONRERBROND Z LD, X5, B
DB B30T, FROY PEME DR O A DS e E R A T B S S 8
LEVIHIHEAESTHLEXIC, SHLIKAMIZ DRV bED LD,

[ D RARIT, BEORITHIERGE S Lo milka g+ %
MM EEMEIT, B EEA LT/ a— LR BRI B TR T
LAY —L LTBHET 5 L& RidEd 5L & bic, ERNREREAE
WCER L7 BERICFEICRN D Z 822D, LI boTHD, "

T D & O T EIBSH S A R 2R 22 L o0 G B ARKEAY Rk & T8 S
WOEEL | BHAERRE WO WA 2| SRENZE X D HIEOBER) bR &
| AR I T DARAM) R B ZEIINL B IR © T R AY AN, & f & 4
EWVWIHTEE L ITELL B D D TH S, Martti Koskenniemi &, 1 1L HL4:
BT HILCOT—F 7 « =T OWEFTBN T, HIEOE LT,
T a—NNVHRICBT DRER LA EERBRT 200 THL EF LT
%,

(PRI ER T, TIER e 22052 HBT 560
ThdEVSTH LW Lt R Om I G B O/ &
o TREET D, ol 2 BEOAHIMIE S OGEMEE | A
OGP Z2IG OFHEMEE | ERENXINLT D, Lizd- T
BER U7 EBIE OB LRSI 7 a0 — 2 OB FEZ O O DR
A BRI, 72 bt 220 boJFRF L LT o gk 2 Gl
M) BREETH > TRET D E VWO llEZZOFERETHHO
DO ThHDH, |V

1 TZOMAEORLE T 7 ) A OET IEIZ DX see ibid.
16" Cottier and Panizzon, supra note 13, at p. 372.

T Koskenniemi, supra note 10, at para. 133, footnote 168; Martti Koskenniemi and Paivi
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ZZIZBWTKRO Z EBRH LN E D, B EZET, [EES 2 B
DI FE M OBEABHI 0 BIEN D T RE OB AT Ap b4
C5Z&6H2%, BRMAFROMELZ 7 v — LOWGTETHIEIL LD &
T DMk IR BB T, BRSSO R RIS WIS E T 5,
R, B B, SUE, REOFEMEFR RIS ST 5T 7 ' AR
UCkfild 2 2 Lioie b, R E RN T HMLT 5 & T T Z &
EEWT D, BRI A T B8, fRE, B EiE. 2T 4 T
EFIZZNAEFIH L LD &ET 2FRI0, 30k, R 4TS O H T O— 1K1,
ZERMEL VD FIR &R T D, T OFRR, BE T 2B e Y= Fa3,
Z ) LA SOST HRRIT S8R 7e b D & 70 B, BRI e P E Ol EER
R L 2T, 29 LIcARE 2 25108 Z &I/ L THEZR DO TH A
ol

Z DOBLEDN D BTG A AR AR IR BACE 2T D AEREIC L o T
SR ESNHMBEE LRSS 2 ENEUR b O TH L, EHICH ) —
Hr BRI 72 RGIC BT R R OBERICE CHHEZED D Z LN E L e D,
BEMEOBEZE &0 D (E ST, RO R A MY BGR 95 o
e SN S AN AN A o Sl W Bt A e ) A o S R RAN [ (A N T )
NIebDThoT, [Tm—rthsx) TR 5 [ZHOW L] Z1EL
<HETDHHDO LR 220D TH D, T, BHAFERO A K >
7 PR OEEOBERRRY 22T LR O 43I L2 BR O R L 7> T D =
EEHRET D2 H 01320 2 ThH, BB oW Ak, 2FED. X
LM 72 225 Fi7e B R O U 7o 52 & B2 2 LR 51,
LU, ASHRIETRR 2 6O < D, — 77 CIIBERRAYIC 7 — /N L7 o R

Leino, “Fragmentation of International Law? Postmodern Anxieties” (2002) Leiden
Journal of International Law 15, pp. 553-579; Andreas Fischer-Lescano and Gunther
Teubner, Regime-Kollisionen: Zur Fragmentierung des globalen Rechts, Frankfurt:
Suhrkamp, 2006.

'8 Saskia Sassen, Territory-Authority-Rights — From Medieval to Global Assemblages,
Princeton, NJ: Princeton University Press, 2006.

!9 Surya P. Sinha, “Legal Polycentricity” in Hanne Petersen and Henrik Zahle (eds.), Legal
Polycentricity: Consequences of Pluralism in Law, Aldershot: Dartmouth, 1995, pp. 31-69.
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T A MG TR r— VR B T S ko Sk e v S | EOK L
Lo THRLD HDRDOTH DY, ZOEITMPEHEMT DI L2
T, ENRBEOGRIZKR LT, I L0 @i d 2 b2y
MMEE 525 2 LRREL 725, BIRMIZRRED 7 L— 3 v 7 | BHERY
FIFR T DIER A ST b, 2O T HOSMER A TR TS 2 L3
ST, BLAENEFHGOLDOE LTRIT EOH, FmlicKB L, i
HASWTHBIOT Y =7 NEREET DILERD D,

bHAL, FOTHIIE, EHERRICKT S 322 (Samuel
Huntingdon) . BUEFZ I 1T 5 TP n— Rxf~ w27 #H57 | (Benjamin Barber) |
2T BT D (2089 ) (Schmuel Eisenstadt) . {EZI281T 5 A3
(LR FNE ) (Pierre Legrand) ZE DL 0 2B 4 L— 2 OBKFFITHR LT,
WA B OHEE b o CEOFEN LENRTIUIR SN, ZhbD
KBTI T, BURD 7 v — S AEE BT, HHAICPHEERICIREE S iz
70 2 MU 72 3 AL 3 T 22 L TV DR Z Bl i ICRBLT 2 5 W EI L & W
I RTCHEET 5, e L ERBHE R T D SRV 2R ETZE & v S R
N, ZHZEETICHEBNEAR T H Lo TofER, b s b on
BIETH D . &2 WIT— R, TR R B THY . T2
DR ZSF LT DI DT e e & v 9 gifEs g s 5 &
Nl o 12D TH D, ZORDY | @ECFH b SN — bt b
INA N —HEED . ORI IS T D k) 22 b 2 G T D& A V)
WWLTHRE =T 2T LICHALTNDLIOMNEN) Z L2512

% Rudolf Stichweh, “Strukturbildung in der Weltgesellschaft — Die Eigenstrukturen der
Weltgesellschaft und die Regionalkulturen der Welt” in Thomas Schwinn (ed.), Die Vielfalt
und Einheit der Moderne. Kultur— und strukturvergleichende Analysen, Wiesbaden: VS
Verlag fiir Sozialwissenschaften, 2006, pp. 239-257, ZO7 7 u—F 2 M+ 5L 0 &
L C. Christoph Beat Graber, “Safeguarding Traditional Cultural Expressions: A Human
Rights Perspective” in this volume.

2! Ibid. Pierre Legrand and Roderick Munday, Comparative Legal Studies: Traditions and
Transitions, Cambridge: Cambridge University Press, 2003; Benjamin R. Barber, Jihad vs.
McWorld: How the Planet is Both Falling Apart and Coming Together and What This
Means for Democracy, New York: Random House, 1995.
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TEDBEE D,

BB BT, 7 1 — Ve th 2 O SUBRY7R REL & Mtk o F i & & X
T2 Ledh D, HEEMIZEINLZ BT 2 ROMFD A~ 7 &
HSITRE LM amk & OB OB E S0z Th Jv, Z o5
ZED, ARFREH#R OB G, FRRN R EYE 52 b, BAERIARLE L
T, M EAS & LT, ARkt & Lo fUitaZ n BRICRER N H 5
DTV, REE, T LAMEBINZR, SEICRHE S ATE OMidk
Fhebb, HHENR Y AT A RO, *y T —7 | R0 IR
RICAZETDRERS D, ZNOHDOHLORE L JEORLY J7 THIEK)
T2 ABIZ BT 2 AR D EFE Z iR T 5 2 L 2B 5T 5, [HBIOMSREIZFHE
L7z 2 B ROBIEDR, /b S E i thaicsir 208k Lz
WS HEE T 5 & | AR O F BGRR 2 T MR S LT SR &
G0 BEL . SR OHIEE I REAT O FTBRAH D 722 DT ABRHE I il & FHAR 3 5 LA
MBI H D 27202 &l B,

MMHRtE] & M) ik L. TFHEm] & 25 WIS 223
. Wbhwn [FHEEN] 2200580 B 2 LT, iR mEko
CHEDHAE ARV fid 2 L IZiEN7e S, |2

WAROE D INRE b o 2RI, 2O Sz T— LD =9Iz,
[—{kfb L) BRI SHb O BER AT 23546, i mmn o S
LR BHERO - DIRTE L TV D HAEORMERN L, ZhET VT2 &
270 %, fHEICW IR, Zoci7e Bt & FR 9 2 i 72 H A, FiE
DFERDANA NR—EEDOFT D H—DF PRI L > TREZZIT 5
LR D, IR OBERREO T AR W LT, R

2 Stichweh, supra note 20.

* Rosemary J. Coombe, “Protecting Cultural Industries to Promote Cultural Diversity:
Dilemmas for International Policy-Making Posed by the Recognition of Traditional
Knowledge” in Keith Maskus and Jerome Reichman (eds.), International Public Goods and
Transfer of Technology Under a Globalized Intellectual Property Regime, Cambridge:
Cambridge University Press, 2005, pp. 559-614, at p. 606.

32 MM EEIREOR SR Vol. 33(2011)

ARk O I RIEICRAERAIR UL R BLO R D A 5% 8 < > T (Teubner & Lescano)

R 72 FER O TEREIC NTET 5 M7 Bk, & 0 DT REIN 72 BIGR 2 T
L. BHCEEOF L LGB GO LWESIZFIHLE S L LTnD
DI, ZTDBERRIMNET A T U — AT O (Banisteriopsis caapi) D73
RTEZATHARY, ZoWME, T~ DT VA W EA O AT
b, BEROV Y —~v Lo THBHIEHO DD (74T U =27
EVIORBIEAERT ATV bENR TV, ZOBEHL (T 7 Uitk
FoH b FA BB O A 2T = ORFRIT D30 D AHEEC
KOVEOEGEHBR L TNWDY, Vay~F, [ERE, N U~%
DIFFROIEHNHN B D IEN, SRR E TR TH L 8T 2
ZLERGIT D, TATV—ANEEMT LI LI b2 &5
FeiRigIE, B TOHODORFE~OEYR & B S TND, FEH OF & Hin
THEDICHLRHIND Z NG, 7TA T U—ANIL, liana de los muertos
GEHEDE) EMEIND 2 L3 b i e, 2 XD I AR e SR A
LT, 198646 H17HIZLoren S. Miller 237 A 7 U — A A DFEH 972
BRI T 22 &2 B E T 2 KERW TS5 5 % Hfs L7z, Miller
MR LT A 7 U —A B OEL, [da Vinel &MHEIL, BEIZFA I
TWeE L IZEE EHFOBIRICBWTREIT 5 2 L BAMER b DO TH
7z Miller 1X, Z DR ZFHICER B CRIHT 5 2 L 2K LT,

! See also Michael F. Brown, Who Owns Native Culture?, Cambridge, MA: Harvard Uni-
versity Press, 2004, at p. 107.

“ Beatriz Caiuby Labate and Wladimyr Sena Araujo, O Uso Ritual da Ayahuasca, Campi-
nas: Mercado de Letras, 2004; Carsten Balzer, Wege zum Heil: Die Barquinha. Eine
ethnologische Studie zu Transformation und Heilung in den Ayahuasca-Ritualen einer
brasilianischen Religion, Mettingen: Brasilienkunde—Verlag, 2003; Benny Shannon,
Antipodes of the Mind: Charting the Phenomenology of the Ayahuasca Experience, Oxford:
Oxford University Press, 2002; Arturo Burga Freitas, Ayahuasca: Mitos, leyendas y relatos
de la amazonia peruana, Lima: Tipo—Offset, 1980, at p. 55.

% See the contributions in Jacques Mabit, Memoria del Segundo Foro Interamericano
Sobre Espiritualidad Indigena, Lima: CICEIL 2001.

T Rosa Giove, La Liana de los Muertos al Rescate de la Vida, Tarapoto: Takiwasi, 2002.

B IEICIFL T O L IR SN TV D, [RBEINZ 00T, T AR N
FHIE S VOB AMOTDITEN S < AENTND, MDA —F Y
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TWeDld, ZOWREITK L TREREFRGET (PTO) ISR LILT
LI EWDH ZETHY, PTO &, 20014EIT, YEHMHFHINERTH b
TR L T KB EN D 2 L ZHBIC, FFrEEBFTROBEREZ T
L 72%, Tda Vine ] $FFFI3204F O /7 HIENN 112 20 200648 (2 THIK L 7223,
T OFRE, FERO TEEE] (CERE Y TRIERNRERR S OIS 72
HOTHLINEWD T L& LY, BT, BEFEOMMIK LT (B
FROCBICIEDTR /e & D) B/ BT &Mz 5720 THHIEO T2 T
BT D LHErT D 2 ERD iR Tau, ZO K D B ITHRAE R RE A B &
Lo TZ EDRENRELNTLE I DTHIUL, A x Ot FOMIRC A
ROBNNIHET /34— Th b L0, 77— L ESIZ B0 TR AR
L ZATEWRDH DL HO I EEXBIT AN, HAEDOEEDR)ITE
NWENAFLL 9 256055 EIET HZ LIFEE, REETHA S,
FRATxE LT OB E LT ThH D 2 L #TRkT 5 2 &1,
ZHELRCHEREI LAV L OELEL LD L LTV HEAITIT.

IO T LE DTN R 2 RIS 5, BIRNR LB R E A L, H17 A

=, PURRIERZ 235, FENTIEEZ BN T O T, S$Ex Y & LT HIK
JIH)T& 5, ] See the summary, Description of US 5751P.

# Request for Reexamination of US Plant Patent No 5751, 30 March 1999.

* Leanne M. Fecteau, “The Ayahuasca Patent Revocation: Raising Questions About Cur-
rent US Patent Policy” (2001) Boston College Third World Law Journal 21, pp. 69-105;
Glenn Wiser, “US Patent and Trademark Olffice reinstates Ayahuasca Patent” (2001) Cen-
ter for International Environmental Law Publications 25 June, pp. 1-14; Maggi Kohls,
“Blackbeard or Albert Schweizer: Reconciling Biopiracy” (2007) Chicago—Kent Journal of
Intellectual Property 6, pp. 108-137.

31 For details, see Hahn, supra note 2, at p. 275 and Wiser, supra note 30.

32 Valerie J. Phillips, “Half~Human Creatures, Plants & Indigenous Peoples: Musings on
Ramifications of Western Notions of Intellectual Property and the Newman-Rifkin Attempt
to Patent a Theoretical Half~Human Creature” (2005) Santa Clara Computer and High
Technology Law Journal 21, pp. 383-451, at p. 402.
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REGMEE D 72N b D TH D, 72872 51X, EMSEEMESCEBRA 22 JEk o
LRI DA, JERRE 72 Ul L HSRERDIC SR L & U7z R 72 il
M ORI 22 G N BB 72 W TR SN L DITIEN R LRV D
THDHY,

[Hex 1% THEMSEEM] L AdkicoBEdh LTI bRV, 22E7R
BIZho b RERZ LN Lo TVD BT, EREE, Frx OftR
VIR D EiE, Fox O3Ub, Frx OREE, Fox ORSRE L RO
NEPBEEE SN TWEDTH D, TNHETOEBZDPHAIZFEOD
NWTWN D, ™

L7z o T, RO EZ A, TRLANRA T o—) LW RBEN, IR
BT XA ERNRFFROFAE SVWET O LA Th 5 vz
£ 9. U724 O HAE S EFRICHAT 2 IR A, B 78R8 O JFEE
20 TR 7 — VR RV EOILRIZTT D HCR, SV A - ST DOV R
T b HOVEIULIREEZEIC BT HDIEE VWS &R, A ICHRS
HET D LB THDY, ShIcnxiE, R0 (Can-
nibalising epistemes) | &9 52, HikEE L., Mo TETHLEN
) THOBEWEAETLISETHLINOIC, LVEUIRERTHDL LI
B, MEEE > TODOIEFIC, RIS T DIERT 80k E NS
7 — AT BT DR 2R . TR kR, oy hU—2 0 R

3 Marcelo Neves, Verfassung und Positivitit des Rechts in der peripheren Moderne,
Berlin: Duncker and Humblot, 1992.

¥ “No debemos focalizar sélo en la ‘biodiversidad’ y el conocimiento, porque estamos
hablando sobre mucho mas que éso. En realidad estamos hablando sobre toda nuestra con-
cepcidn del mundo, nuestras culturas, nuestras tierras, nuestra espiritualidad como pueblos
indigenas. Todo ésto esta vinculado. Debemos contemplar el panorama completo” (Stella
Tamang, Federacion de las Nacionalidades, Nepal, en el Seminario/Consulta Asiatico, cited
in Grupo Internacional de Trabajo sobre Asuntos Indigenas (IWGIA), “Los Pueblos In-
digenas Reivindican su Integridad Intelectual” (1995) Asuntos Indeginas, at pp. 14-15).

B S AR KT AP & LT, see Vandana Shiva, “Bioprospecting as Sophisti-
cated Biopiracy” (2007) Journal of Women in Culture and Society 32, pp. 307-313.
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MRANBEIEHA L, 1E T AR < BCOMBNCEY IAA TS D TH D,

ZOIE, 7 v — AR DPMARA R A AR O SIEICRHICEER IR S DY,

HFRIZ ST Y v 7« RAAL ATH LTV D &0 ) BRI IEIE Y 22 TR
WERENZ B 7 ST O FNFR O L RIFT A O IE 2 IE 5 2 & 127e 5, 50
ATt 2 — M7 T 7 B R L) L, REITR S LI o eIk &
RBETDZ L5, BHANICEHE L FIE CEB et 2 T 5 2 &
. RIEREER S =L U, B ISR L TRIE LTV D &0 D HRER A
B 52 LB M, 29 LIRIEE Z 2032 b 2 bR MR 4 & 7%
S TN DTN L DRDOTH D,

SMEL =GR X DOEROERE L

7 — L2 R O HUsk A 7 SUBIS KT AR BN Z 0 £ ) ICEEICE
WSNebDOTHDE W) ZEEFTEETDHE, IR BAAR, EIZHN
LD EHIER. T b HEkES & S REZ VT, SR E552 B 1K
IRV AT Z S ICIES LD ERBZRN D ENRS0 5,

Lo~ EEIL, BRSO 24 DO TISERIBIC—iRRIICIRSTT 2
kwﬁ&:éfﬂﬁ<\7D—NWﬁ§@A4ﬂ—%m%@é&ﬁﬁ@T
THIFRT 2 DIERIZH D, fBIOIEIER 72T RO HIEE A B T SN
#6Eﬁ%#ﬁé’&f%5Ltﬁﬁﬂﬁ%%:ﬁﬁ?é’&%%*?
DI ENNIE T B, ORI T B EIEI OB e KAEIC
T\M%ﬁéﬁﬁﬁ%®TM®VXTA_Hﬂ%ﬁ¢%%@ﬁﬁ%%%¢
LZUERD DL, BIRTAREMEANIU T O LB ThoD, SIS Lica

% See, e.g., Articles 1(1) and 12(3) of the International Treaty on Plant Genetic Resources
for Food and Agriculture. {ZHEHIZR A% 7 0 — V727 — X _XR—2|Z X W {RH# L &
D ETLHERDOD HHABN, EREFAOFIIASHA AR AR S5 2 &1ckd
L9 Dae DHEHNIZ D& | see Erica-Irene Daes, “Intellectual Property and Indigenous
Peoples” (2001) American Society of International Law Proceedings 95, pp. 143-150, at
p. 144.
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DA TN KET DIER) e YIRS 2 ARG S vz B il 2
12— S LIRS DA RS LT, O S b oo — R A B
T 5 K5 ET 50NN D DY,

MED 7 L—3 7 O 7= 12 Niklas Luhmann 23 EBRR U 72 FAMEIZ 69
LT R A WD Z ERARRTRBE G2 TnD Lo ICED
U5, Luhmann O IL, HEREN 72 22 BAL O F T B N 72l A3 ﬂﬁ@
SCHRIZ F8 W THES ) 2 e BB B AN LRI 2 th S RHNS e L CESIT 5 &
BT D Z XY BRMICEZR SN TE & W) ZEERL TV D,
bodlb, O, MREENICER LI T e — ULk & HUT
e SABICAR S LT gk DM D 70 5 2 A 7 O/ A 3 2 BRI, HHIG
DEENVIEL 725, R FRRBLENG D & AN, —RICiER
FEHPRATND LD 72, BUSOHEINTEH L TEADTZ0H _&%L%%é
NIHERNC IR E 2 O TR, AL, [@R]O FALO Y 2T LD
WZAE L, AID B2 OIRR A HIRT 2 4ham e xtbitilE R0 Th 5, A
T LEEROBLEN S B D & FEAMEOIER 2R ENT, A DL 7 i
EFDHZEICREDLHOTIEZRL, LA, L XS &3 2Mmicxt L
T, B OREO A EZRET 5 & ZADHICETD2ERN B D LT
JREND®E, BERMIIE, EARNET, TSI 5 H A2 TEN RN
DOHBUTS U T, FRCBERRBIEE WO~ MU w7 ZITHHE L THIBLL

TR B & OBEE A RO, & DIERNR D IR N aE T 5 2 L 3K
Td5H Z LIZDWTIL, see Coombe, supra note 23, at p. 611.

B L L COREAMIE T 50 AT ABEROT 7 n—F 2B L TIE, see Niklas
Luhmann, Grundrechte als Institution: Ein Beitrag zur politischen Soziologie, Berlin:
Duncker and Humblot, 1965. See also Gert Verschraegen, “Human Rights and Modern
Society: A Sociological Analysis from the Perspective of Systems Theory” (2002) Journal of
Law and Society 29, pp. 258-281. £k 7ett2xi7e SCARIZ IS 1T % % O F O F-fillc >
WU, see Gunther Teubner, “Die anonyme Matrix: Menschenrechtsverletzungen durch
‘private’ transnationale Akteure” (2006) Der Staat 45, pp. 161-187. Karl-Heinz Ladeur,
“Helmut Ridders Konzeption der Meinungs—und Pressefreiheit in der Demokratie” (1999)
Kritische Justiz 32, pp. 281-300; Christoph Graber and Gunther Teubner, “Art and Money:
Constitutional Rights in the Private Sphere” (1998) Oxford Journal of Legal Studies 18,
pp. 61-74.
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2o BURICEB W THER TR R8BI 2 0 . Ao 3R 7258
WO —MERNEBICHE S 7z & & | (RSO RN IR Shiz,
Z OGO TR S AU ML AN BAHE & L CARYE S A, RIS &

L CEBIED R NCRE LSO TH D, 20O L ) 7k E R OB ILE
S IE, MO T L BB L TV D, RIS, BuhowE T, Tt
T, R, B BN, Zofioftamict s 2 —1cBn T, HERER
(23 2 RPUES & LT HMRARMEIRA R D & v o FRIEL BRI
TE MY 72 BUARM 2 EAME DR ITIEN Y T < | ZEAMES L O PEIEM 72 FAL
VAT AR LT =% 2635 L SNIOKFENRRITICEIT 5,
— IR AR A T = R B EARBLL T 5, BURIN 22 SEARMED k% &
TR HPEEID BURI 2 BB DATH OO B2 RET 5L 25
WZholDlZ 2L, TR OFEE 5D %5, s
M7 KB 2 S B LR OB & VW H = b Y w7 ZZHHIL T, Wb b
MU RTBOR Y vy 7 It — T H— R 5252 LEnfEld 5L
TAHIZHDEND Z LT DY,

RNAFRA T =X, AADNWTZD L ZAIHET BEx 72 Ly AT
LDOYPERER 7B, 7 a— UL E T B DS L ARKEAY 72 Bk ) 72
AL E WS D H B EFRICK L TORENTFHITHDL LD ZENT
X5, WHosmORG AT, FEMIE, EAMEO KRR ORI L 7
2

LD & ANA A8 T 2 —DH BT, EEYFEFITENT
<L R IR, R EORMEFETH D, 1"

W ZOHMTOS B 5HE LT, see Gralf-Peter Calliess, “Reflexive ransnational
Law: The Privatisation of Civil Law and the Civilisation of Private Law” (2002) Zeitschrift
fiir Rechtssoziologie 24, pp. 185-217; Peer Zumbansen, “The Privatization of Corporate
Law? Corporate Governance Codes and Commercial Self~Regulation” (2002) Juridicum 3,
pp. 32-40; Ralph Christensen and Andreas Fischer-Lescano, Das Ganze des Rechts. Vom
hierarchischen zum reflexiven Verstindnis deutscher und europdischer Grundrechte, Berlin:
Duncker and Humblot, 2007.

" Daes, supra note 36, at p. 148.
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L7eo T, BAREOHGRZ S BIC—RILT 52 Lnntitn s, 4lE
AL BOT TN B D 2 L2505, HRENZR 0 bD~ RY v 7 A
BRI EBT 5 BEMFEEIR DO A 7 70 7 4 O H72 59, Hisfkod 3¢
(LD R FFR O — A 2 & 0 0 L+, Z 9 L-FEiE, 548
FER O A N—HEEDSNI 2R ZE, Flak, ML S iRbT. thai s
HEBY AN 2R T Z DASRIZRYEIRIZ 6T 2 HOR 2 P ST 5 7291
FAMEANELT 2 L 9B+ 5 2 LB HIF S D &0 D, AR L7 NE
fkpuyy 7 LFEEBREATSH 2 LI 5b, HBEEMA S 2T & i,
oy NT—7 O =T 4 OIS Bl A ERRECE L
ER R REO 2 IS RS A 720 1iE, IR RGBS NI L 5,

fham & LT, A REONERIZ BT, N2 SN2 7 A 7> 7 4 7
#4 EBROIER AR D A T = X L OMIHA DR 2 BT oA 7
U v R2REIIEE R S5 2 HI101E, BAMEOE L S =Bl o SUIR
IR\ TR 72 FERA R SN D LEN D 5, FEAREDORHEN KRR Z
DOIFHTHRET 2 & T 4T, HREHIT. i 723 b ORISR T2
AR O e SR & L SERIEOFAEIE DO ORI DEEIT LD TR
FAUEZR B 720, BRI SUERY e —RPEDMNZSZ D D 2 & T4 T
7y, ERHIR GO LR 570X, IEROMENR T 2 7T A T
FAMEDER T3 A8, ZRkFEH, ZoMzh, g, fifEz e 58
ENH G LIzb D L2 NN H D, THUTE SIS, ST L7z i
PEVEDBUOR O PO L 132 B2 b b0 L b,

2.1. T3 1 @ TRHGED] ~DBSA

AEOTES O T TOAFNL, ITROENRHER, FefEROYbORILSE
T, WAMEZHEET 72010, HEOUROZRNCER#ET D 2 L 235
SNRTNIERGRNENS ZEEBRLTWD, ZR T, 2D &,
[EAER 72 TR O IRFE DS | BRI T 2 56 O — L OBIT O, HEEIC
B 2 RIEE AW TR SN T IER SR E ) Z 2 ERL T

1 See Tade Matthias Spranger, “Indigene Vilker, ‘Biopiraterie’ und internationales
Patentrecht” (2001) Gewerblicher Rechtsschutz und Urheberrecht 2, pp. 89-92, at p. 91.
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i G HBORF 1 %f@% BRI, A XV A DR IRIEN 72 FF & RN
PV EHIBI LA R T, T ORAEE LISl E 20, HFEHE
iFwEﬁﬂjkwo%WT%D SAEROEL, BIRMRIESS, 7,
ROEFIETDHAICITEA S &Sz, LrL, Zok)

TR SRR A 2 O BUEHIE 7 2 WUNCAES D b 03 Bf\
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Z ORI 2 IE DN % oD HES) DFERE DTS DY B il éﬂ(w
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BELTHEESHFE L2 olc b o Z EAGE &z, & TR -
TDTHD, THUE, A XY RO RHBUT & 2B 2 NBFHIC
L oTRIESNTZEB R T7 47 arTLneno2% v w7, %
ZOBRIAET D, RERECIEE LR D b Ok, ASH72 NEYE
DRGE LT K 57, TEERO AN~ OEE ., 157, EEIZHLE G5 250
=N OCEAR BT TE— 1y ROHER & EAREFR A~ OB TR OMBEL

2 Daes, supra note 36; Anthony Taubman, “Saving the Village: Conserving Jurisprudential
Diversity in the International Protection of Traditional Knowledge” in Maskus and Reich-
man, supra note 23, pp. 521-564; Coombe, supra note 23.

5 Sally Engle Merry, “Legal Pluralism” (1988) Law and Society Review 22, pp. 869-896.

" Ibid. at p. 870.

> Francis Snyder, Capitalism and Legal Change: An Afiican Transformation, New York:
Academic Press, 1981.

5 Anthony Allott, Essays in Afiican Law, London: Butterworths, 1960, at p. 62.
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WHLETH D, SEARKEZFIA L TEROHIEOILRA T2 2 LT —
NTRDTE L FIE, SMER R R 2 NIEN R ERICHMR T2 2 0o k)
RITRUSMT, WIEZR R ) 7 =033 65D Z idd ) 280, &b
AR, MBI 72 STk D 44 0 T 78 S D AMERI 22 FLE-OHRBLMAT & O %)
FEOLRVWEFICRITRDFETITRDDLTEA S, T AL, TN ZE0K
HARENS LT iuidie e & 225 OIRFEA 72 US54 2 <o ik

PRREFE D2 CRAER 2T S E D & ZAICH D, AT, Hulskny 72 5T
LD LB & e DIAHI R EOEECEITE RO, vk
—fEV 2 LT, BEN I ORI L 1T AR & LC, MmN 2 sk &
STAREESND Z ENFESNTHZIETO NEHEE LnHssna T —
TawfEY BiF 5, 2O L5 LT IR X D HUR 22 S E o i
Bl FRZRRAMRICE SO TEY B b7z b Do ThH 08, Thids
EHLAEN R CTH T2 W) ZERFESNE S, EiTvz, FOA
EME, TSR0 ALK, el el Lzl v Ko7t
DT L BRIFET DIEO UL e B2 T RIEICER S &
W) BRICHIE SN TV D, 472 Polanyl OXBIAZFE L L TN &
B 7Rl x . BURI 2R e & 172 il H S T BRI ZR T
RO, VERZR IR AR LT &L W O BRECTHIBEN R b DD Th 5, ilfiE
W B x e R IE I b BT, o0 L L CEAT S, X1
RA N« BH U OERR S I EROFEGR AR LAV s Lokt
& O Boaventura de Sousa Santos @ 15, ZUIFREME D M | kb‘?gffm)
HETBHE,

1T Merry, supra note 43, at p. 875.

5 Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization
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%@fﬁﬁ<\mﬁ%ﬂﬁmiméhéim%&*#%%éfé%@&@
Th b,

2.2. BANEBADERE

HEZOFHICKE SO TN S 5 FEAMEOHGR 1T, FAKEZ VT
FEROALO H OB A R T BRI EaR S D e b RIEE 2R AR ey
L92bDTH-T, LOBHYDHREMETEDORRICKEIL S D DT
RN R BN, 22V R NEERIEE X, TRbh, ZOXER
MEDZARFTITFENE WO EECTH 5, ITRIEIE, SRoZ &t mEk
DAWEE RN ZISETHDENHTZAH5, Lo, 29 L Am 7 SRk

and Emancipation, Evanston, IL: Northwestern University Press, 2003, at p. 417.
1 Coombe, supra note 23, Taubman, supra note 42, at p. 46, Daes, supra note 36, at
p. 146.
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SRR O RN 2 BfR % drfR07e Bk 2 THTaHE) & vH H
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SRR EAS W A OBERIL, BT T2 EEANZRa 2=
—=rarO7uat AKX L TCOGEARELRTL2HOTHY, 5752
LickoT, ﬂﬁm&imhﬁﬁ X LTHLTWDRERICT 7 r—FF
DT EaR B D, THERIR, W, FIR, Fik, #E (0F D, BoEs
RV USEMD | NEMARTERTOL L L ESTH LTI THD EEZT
372 5720, KRB SN MAMED A5 N7 2 5EN D EFh
. EhiE, BATHENEMTHDL0ERDT, TOANES TIER<
AL OE DR E LT, TDr—RAREH Thol=k 0, BB
HEERZ2OThHD, 200057 m— LB R T AR
FEAMEZ L TENICHEAL L, BEROaIa=r—varoretk
R ZDEAG ORI TH 2 FEAMEOA SN E LTHRE L, £ DOENRES
RIETHDICS SO LWFREARGTT2LE VI 2L THDHY, HALEM

% Daniel J. Gervais, “Spiritual but not Intellectual? The Protection of Sacred Intangible
Traditional Knowledge” (2003) Cardozo Journal of International and Comparative Law 11,
pp. 467-495; Daniel J. Gervais, “Traditional Knowledge and Intellectual Property: A
TRIPS—Compatible Approach” (2005) Michigan State Law Review, pp. 137-166; Taubman,
supra note 42.

°! Cottier and Panizzon, supra note 13, at p. 388; Will Kymlicka, Multicultural Citizenship:
A liberal theory of minority rights, Oxford: 1996; Rodolfo Stavenhagen, “Cultural Rights:
A Social Science Perspective” in Eide Asbjorn, Catarina Krause, and Allan Rosas (eds.),
Economic, Social and Cultural Rights, The Hague: Kluwer Law International, 2001,
pp. 85-109; David R. Downes, “How Intellectual Property Could be a Tool to Protect Tra-
ditional Knowledge” (2000) Columbia Journal of Environmental Law 25, pp. 253-282, at
p. 255; Gervais, supra note 50, at p. 481. For a critique of this approach, see Elizabeth
Burns Coleman, “The Disneyland of Cultural Rights to Intellectual Property: Anthropolog-
ical and Philosophical Perspectives” in this volume.
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 Christoph Beat Graber, “Safeguarding Traditional Cultural Expressions: A Human
Rights Perspective” in this volume; Christoph Beat Graber and Martin Girsberger, “Tradi-
tional Knowledge at the International Level: Current Approaches and Proposals for a
Bigger Picture That Includes Cultural Diversity” in Jérg Schmid, Festgabe fiir Paul Richli
zum 60. Geburtstag, Zurich: Schulthess, 2006, pp. 243-282.

! Sebastian Bodeker, Oliver Moldenhauer and Benedikt Rubbel, Wissensallmende: Gegen
die Privatisierung des Wissens der Welt durch “geistige Eigentumsrechte”, Hamburg:
VSA-Verlag, 2004.
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me L THWLN, FHHEICKDFHLE QB X H5HL, (7Y 7 - 7v
— 7 ORENZIAUD) L T TYEE ] Lo lEA e Z i
0% TR OFEARTLEE BT, NEORRFIREE T 5
LNFOREERER T Y, ZTOLHIZL T, FEORFHEIC L DR
PERUZ KT DR, R OFHIEE T ET DL, TRIR O, 5
EAVHFR O 7ot Je ERIA L 72 o THHBLL . KRBT H L HR2ENDHDT
5%,

TAT T —AHOEORFFOEFIL, NEORTHED Y v T 14 > 7 D73
DT Wb DA, WIS S SEEAERE Liand
DTHDLDONEND ZEEFMFITRLTND, P2 Z, Frarliicstd
DTN AR LT, ICIE, £o kL, M 55 RTRED M
HOFTTEIEVIEMEZIELTCLE-7ZE W) BERTAREY R O
T LMo Te, FBPEEFOBIEIZL D bO TR fbihvd Z &2y,
IR 722 SUAIC AT DI PRI 2RI kb T LE 572, TA T I —A N

% Siddartha Prakash, Trade and Development Case Studies, Country Studies: India, Local
Species — Turmeric, Neem and Basmati, Geneva: World Trade Organization, 1998, at p. 83.
% WIPO, Technical Proposals on Databases and Registries of Traditional Knowledge and
Biological/Genetic Resources, Document submitted by the Asian Group, WIPO/GRTKEF/
1C/4/14, 6 December 2006, at Annex.

" Hahn, supra note 2, at p. 297.

87 A v R LA UL—DfIIcDE | see BUKO — Kampagne gegen Biopiraterie,
Griine Beute: Biopiraterie und Widerstand, Frankfurt: Trotzdem—Verlag, 2005, at p. 139.
29 LM ZHIET 5. BRIEERD 70— S Vip T — 2 _R— 2L LD &
FTAHMRERITOT 17 MI-DX | see Daes, supra note 36, at p. 144.  Google O~
By AL AR, T =L O EZIT TV D, [Google 1X, 77 VL
D7 YVT 4 —NTEBWT, 4, Coalition Against Biopiracy |Z & % Captain Hook
Awards for Biopiracy 5% H L7z, F{#3E 1% Google 2SR T-WF4EHiE% Td 5 J. Craig
Venter & 3E[[ L CZOKBIAFT 2L TOBBT 2T —F T 57 — X X— A &4
LEIELTNEZER, "AANL T —DFERITHDL L TELTND, )
See Andrew Donoghue, “Google Accused of Biopiracy” ZDNet News, 30 March 2006.
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SLtExEE] ELTHRALI DD UFELIEY, 20T r—F0D
TR, RRFTIE. FEEECHIAT & Rk, SMEO SRR LT —E D sk A
ST HOLERDD Z 2D, Ll ZOH&FE, LF LuvMR#EDK
YA 22K T2 DIZ R L 72, [BHEAANFRIZ 5 2 R O MG % 0 < B
SEVNAEORFFD Y AT DI HiR > THUE ST iE e b vz &
IO TESBRL 2 55D THLHHN, TIEFRBRIZ, 29 LIZERHEDR
MEIZE > TH7e b SNDRBFIZ R L DOICIEED E NS 2 &
EIH BN TH D, B HER O R 2 —HRIIZBE < & 9 72 %)
REBIFT DT DT AR AT Z TV > 7 RAA RIS S,
—WRHNCT 7 ARRER L O L LT 6720, Lo, 2o k)
TR, FAUCE S TRIKAIZ2EZ AL 5%, farbahd 2 &iF
20Tl RNT Y w7 s RAL BT D L0 ) Bl TR E S vz v

ZELEL R EVITETHLO L 23T 2 T OMsEOHEIZ Lo T

Thbb, MNMEEEL TV v « RAL L EWI o ZAEIC L -
T, AR O —KIEEET D L2 DOTH D, WiE L bz, 1
CHIBIBAPERE) 7237 ) » 7« RAAL OV L - T, AGFERERE
DEFERRN ZMEE L T L E 5 2 &IZED D ITev, AT 7210 OFsFI %

% Hahn, supra note 2, at p. 297.

0 Taubman, supra note 42, at p. 541.

1 For details, see William van Caenegem, “The Public Domain: Scientia Nullius” (2002)
European Intellectual Property Journal 24, pp. 324-330.

% Taubman, supra note 42, at p. 544.
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By<r=bicid, N7 w7« AL AT K DHEIUTK LT BkERyEnk 2
EPET D IALDINREARTE T 5 Z ENMETH L L9 I2lbh s,

3.2 JEH—NVIZEERSNERERDOMMIMEEIC &L 2HBITENITE
THM?

ERERDOEIRIZE T DAV AR O LA & IR D 72 D12, KRR
HEOKHE L — R EOF A N—FF A AL LD LT HRAE. LVl
Wb DOTH D, [BEFOBHIAEROFEIZ Lo TRES LT RUVMER
HEA NG 2 (R 9 D 7= 72 i M EME D T 2 BR%E - 219 2 & 2R
DAL, BRRERR ORI NET D BERORILTH D & 2 AHDoHT
RZibikam il L L D & T2 M ChRbAER E W 5, ZONwkEIE, A
RS 2 b2 F, MEBARERITRMICT 7B AREL SRS —
FT, MoOBROMEIL W7 Y v KAL) EandZ EnTis
"o,

H R PEREN DN IR - Sk - 7+ —2 a7 (B 2 BUF
MZES (GC) OB LY KA O R Z 7 1 — )L e fiFik o
FM—OHRTIRR L L 5 LT 2EENERILL T D, BFEICHIoT,
WIPO 1%, WTO ik, & 0 b Fg EHEZ B3 2 5 5 B o Mim 2B 5
W (TRIPS) IZHt» THNL THN TV A EKE DY A7 Az Ak L
£ 9 LT LEREOFGRITRTIL T, FEMNT T 10— LI RrE L L
£, T257m Y2/ MIEFL T, TP LR 57 mE A BN
TIE U TFO = oOFENLSHOM FIcHE oD 2 L2 b, (i) 2000
6 ALY 23— U TR S NI RRESK (PLD) Y, PLT IX&EOFH
HI7 53, & 0 b RRFBRHC E A RN T T ~—E A X5
FHCTH D, (i) 19704EIC T > > b TRIRES = ReFin 11549 (PCT),,
PCT I a2 U A b7 v 7T 2 REMIL IS NI AT LB E AT H 4

% WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders,
WIPO Report on Factfinding Missions on Intellectual Property and Traditional Knowledge
(1998-1999), Geneva: WIPO, at p. 226.

% WIPO Doc. PT/DC/47.
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Tk b, (i) FERFETFIESMNES (SPLT), SPLT (TR ORFFHEE #E
— (LT HZEEAMETHHOTH Y, 20024 5 AT WIPO FFFFIEH %
BRICBWTRIIOEZ N FEin S =%,

IGC DIEZEITARTZZERE LTz, — i Clilig EE, M5 TliE7T A0 74
HARE, W, A=A M) T OBAOHETSHEVIZHRKE NS, BIfE
WD ETORBICLE > ThHEEbENEb DI, RO E DT E
FNZIEED . LB ZIUIEEOGHMELZTL V0 —20 6 OICHF S
Hob OB E 220y, E MBI, BT & T ICBES 2 5E0
LRI IRIERIRE L & W D R0, & 5 RIS KT LTI iSIcii & 5 1K
. & 53kl ﬂbf IEEAMICGRE 52 L &b Todlc, EROIL
MR AR Z YN DD bDO LT 2N ZAILH D,

MEEROM#Z 8 LIET D200 R4 RT4 v &4k
L&D ETHRL, DN EREEZE—O [0 12
LiAD LD EFT 51D TH o T, IRV B HeE RO O
B, BE&, Bb#EA LARnbo L s@EMICH D, |®

IGCIXZDOREZFEH L TWD2, 2z brrbbd, b Lz %
— U EEAGRAEESICHEBAT A E VW IRAEIED D I ENTET, Fa—
SNALE DTS LR R ESD Z LI LTS, WIPO @

% fioh THIMEZ WIPO ORFRT AR (2 B3 5 /Rmeiy 7Bl L LT, see Carlos
Correa and Sisule Musungu, “The WIPO Patent Agenda: The Risk for Developing Coun-
tries”, South Center Working Papers 12/2002.

% See, e.g., WIPO, Decisions of the Tenth Session of the IGC, 30 November-8 December
2006, WIPO/GRTKEF/IC/10, 8 December 2006.

5 WIPO, Revised Draft Provisions for the Protection of Traditional Cultural Expres-
sions/Expressions of Folklore: Policy Objectives and Core Principles, WIPO/GRTKF/IC/
9/4, 9 January 2006 and WIPO, Revised Draft Provisions for the Protection of Traditional
Knowledge: Policy Objectives and Core Principles, WIPO/GRTKF/IC/9/5, 9 January 2006.
% Four Directions Council, Forests, Indigenous Peoples and Biodiversity, Submission to
the Secretariat for the Convention on Biological Diversity, Lethbridge, Canada: Four Direc-

tions Council, 2006.
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[ZZWEERO ZS>ORG EFELNTFET 5, H—0 b OEH
SRR (17 4 —27 a7 ORB) ICEDY %*@%@ﬁm%
MHFRE O b DIl 5, 20X REHRWE, b =205
BV THLE T 2 Z I EIUTHA DBEUR & IER 723 Bk LT <0
W, TNENTHEL TRILT 2 &0 D IR e SN TE 722 &It
BTH5HDOTHD, LonL, ZTHICHhbbT, KELRIL, £<0
HFERIZIBW T, 2O, 722 8E LIR#ET 5 5 2 T,
WENEHEICHEESIT b, ESITIRA S EEA LTS L
WO TIRROTFTTEEEATWS, )™

S BTV ZIE, HUIRORER D3 A pl S 2 TE ORI 72 R E D 7 1 & A
73 Mk D1EE 2> B FARRY 7 @RI i b ST L 0 Refenic (8
FRES O EAI 2 PE T/ <) PROMHEMRREIC L > T2 =S
NTLE-TND,

3.3, EEY HREZEE LIIRH
IR —NVRGEEEOT T —F X0 b BICAAHET 18T 2 BT

TRk L. \AIEDT 70 —F ORD 22752 T, HaHtA ekl T e E R
DEBEHE > TGRSR SR T TR 720 L) 2 & 27K

% See in this sense, Joint Statement of the Indigenous Peoples Council on Biocolonialism
(IPCB), Call of the Earth/Llamado de la Tierra (COE), and International Indian Treaty
Council (IITC), WIPO/GRTKF/IC/10, 4 December 2006, at para. 2: [# 4 X TCE & {5
AR Z DBET 2 2 E M ANBIR b DO Th - T, RO SULEFED AT 7t
BT 2L 0D 2 a#RBMT DICE T2 L2 EKPAEID 52 2720, |

" ECOSOC, Information Received from the United Nations System: World Intellectual
Property Organization, E/C.19/2006/6/Add. 13, 21 March 2006, at para. 10.
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THHENLVEGIZR R TH D LI bihd™,

LU, (BIfRT 2 RIEOIEE L] S1ZV oMl dTH A 50, B
DENF T UL, TRIED, RO Y — 2 2 FHOBELTCLES 2
&7 BRI ERRICINTE T D 2GRN 7 L — AU — 7 OBR & AN
(LT 5121F, EOXITLEDLINDES S I,

ZOMEEZ Y R 5 BRI ERSIER 7 v — VIR B
5o il 2 DB ORMENENEN OB ORBAEH T 57202, 7
7 — VAR O P G AME RIS TR I b S TR and Z L1
725, BUE, BHEMAGEH ) MBI T O b ORH 5, EEEF s
Hi#EL (ECOSOC) ., ENEMEL LK) (UNCCD) . Bibi & B ICT 5
[Ei# 2% (UNCED) | [E# 5 5 BA %< (UNCTAD) | [ENEBAZEEHE (UNDP) |
FEERBEEHE (UNEP) , EHiAMERR R L4 (UNIFEM) | ERE e (R R EEES
2 (UNWGIP) | it FUREFERS (WHO) | EBJ7@EERd (1LO) . FAO, WTO,
T, = LT ZHOEBRA 0 E DA RIATRA MR S & LT
W5, NZENC T B defk Bk O iR RAC B35 407, JefE R O HeR]
2B 2 EBE S E SRR REREOHEFICET 27 A Y hESEE,
HEMZARESAT (CBD) ™, VG TIES UIWEACICE T 5 [ (Fric T
7V ADOE) 1BV TREALIC KL T 5 72 OEFFE G407, Ak

™ Four Directions Council, supra note 68.

™ JLO-Convention (No 169), adopted in Geneva on 7 June 1989 by the General Confer-
ence of the International Labour Organisation at its 76th Session, entered into force on 5
September 1991. See Kerrin Schillhorn, Kulturelle Rechte indigener Vilker und
Umweltvilkerrecht — Verhdiltnis und Vereinbarkeit, Berlin: Duncker and Humblot, 2000, at
p. 50.

™ United Nations Commissioner for Human Rights, Draft United Nations Declaration on
the Rights of Indigenous Peoples.

™ Proposed American Declaration on the Rights of Indigenous Peoples (approved by the
Inter-American Commission on Human Rights on 26 February 1997, at its 1333rd session,
95th Regular Session), OEA/Ser/L/V/.11.95 Doc.6 (1997).

" Adopted by the United Nations Conference on Environment and Development
(UNCED), concluded in Rio de Janeiro on 5 June 1992.

" Concluded in Paris on 17 June 1994.
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REOIE  ERIECLBERA LM EBLORIED T 548 < 5T (Teubner & Lescano)
P EIRIC B9 5 EEESS0T (FAO O SR CHEdE & 72) , UNESCO M8
SCALEFE ORFEICE T 2 5407, M oH SO REICET 25K
(UPOV) & ST 7220, BEE o [EFRAE AR e R O MR & Bisl 3
HZEaEMULTWD, MINEEBIIERTT, 7 7B T, 77 U B
FEHUT, UNDP & RS TIZRERD DD T 0 75 LAasib EF T b,
UNCTAD 1%, Z ORI B IEM 2 #EM % KR{L L, “Protecting and
Promoting Traditional Knowledge: Systems, National Experiences and Interna—
tional Dimensions” & BHT B G722 LR — F & F & EIF7=%,

WTO OIER Pk A 00— % 723 TRIPS WhE275:12i%, MM ENZRF L
T, I BT DR O IRE 2 FE DT DN EZENL TV D,
274 (3)1E, Frard L <IIRARR 0B, X2 b oMaHEic
Lo THEMORFROEHELZED L Z EE2MBEEICRD TWD, 72 & 2T,
ZOFREEETT D72, BU L, A A AREFHET 2T L. AWroi
MR DO BUS E ATiE & L7, TRIPS WE274: & EM S ERMESRH
EORNTITBIERBREH B L) Z T LM aEns L 2 ATH DY,
IO LlEmAEZIT T, WTO @, TRIPS HEICE W Y/ E Shi-HHEs
I, F—BEEE SS9 LS X | [TRIPS B & AW S NS O o
BILR. BHEREER O, 2 O Mo MNRREIC X o THEE S /- B4 2 5
TRBEMEZTI G ICESN T BT 52 &, KVEEICE TZofE
HEATT HITER LT, TRIPS BFS T TRIPS WHiE 7 5 & 8 RITR I L7

" Concluded in Rome on 3 November 2001.

™ See also the UNESCO Convention on the Protection and Promotion of the Diversity of
Cultural Expressions, Paris 20 October 2005, entered into force on 18 March 2007.

™ International Convention for the Protection of New Varieties of Plants (UPOV-Convention),
2 December 1961.

8 UNCTAD, Protecting and Promoting Traditional Knowledge: Systems, National Expe-
riences and International Dimensions, UNCTAD/DITC/TED/10, November 2004.

81 Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 about
the Legal Protection of Biotechnical Patents, OJ L 213, 30 July 1998, at p. 13.

82 See Christoph Beat Graber and Martin Girsberger, supra note 53.

% WTO, Doha Ministerial Declaration adopted on 14 November 2001, WT/MIN(01)/
DEC/1, 20 November 2001, at para. 17.
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A% LC, B0 XRBICABAGE TH D L\ ) L O ICHET 25
BT, TOEHEZR/ NGNS 2 L2 D, e biE, B2 ofRs
Wi, 2RI LR AN O EREE R L OB TR I Z2ICIEESL T, 5
WIS AREZR AL OMM OB TR Z 2ICIEE ST, &blcniE, Ba
BHHIER 2 SURO Ze s TAT L S N T & R oM Tl Z 51c 1%
BDITTHRONDTH D, HIEARERD T Cix, MERORARN et 27
HNEZRLCTRY, ZRAHIENREE s LTIV 2 L B MNREICE
BO@EALEST D Z LIEFNRLRNDTH D,

3.3. 1. BRI BEIRKRIT X B HIF

29 LIZB I, R L7z R LR 72t i 0 2 w2
B L ORI THMIERN 27 7 n—F 2 BT R&E THDH L armed 5, 2
DRIZB LT, ERESE L6 O — AR RRR ORI, HEERO
WPEDIEAT LETIE, MR EROEEEICNE Y ) LS b THDLY,

% Committee on Economic, Social and Cultural Rights, General Comment No. 17: The
Right of Everyone to Benefit from the Protection of the Moral and Material Interests Re-
sulting from Any Scientific, Literary or Artistic Production of Which He Is the Author
(Article 15(1)(c)), UN Doc. E/C.12/2005, 21 November 2005; on TCE, see in particular
para. 32.

% For details, see International Court of Environmental Arbitration and Conciliation, Con-
sultative Opinion on the Compatibility Between Certain Provisions of the CBD and the
TRIPS as to the Protection of Traditional Knowledge (EAS — OC 8/2003), Rep. Michael
Bothe.

% WIPO, Composite Study on the Protection of Traditional Knowledge, WIPO/GRTKF/IC/
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5/8, 28 April 2003, at para. 105.
87 Legitimate criticism by Daes, supra note 36.

8 Taubman, supra note 42, at p. 525.
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