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�����%��'(�6see Murray Lee Eiland, “Patenting Traditional Medicine” (2007) 
Journal of the Patent and Trademark Office Society 89, pp. 45-84; Anja v. Hahn, Tradi-
tionelles Wissen indigener und lokaler Gemeinschaften zwischen geistigen Eigen-
tumsrechten und der public domain, Beiträge zum ausländischen öffentlichen Recht und 
Völkerrecht, Vol. 170, Berlin: Springer, 2004, at p. 270 (Turmeric) and at p. 279 (Neem 
Tree). See also Rekha Ramani, “Market Realities v. Indigenous Equities” (2001) Brooklyn 
Journal of International Law 26, pp. 1147-1176, at footnote 5 �v#wOxM%0§'
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Shalini Randeria, “Rechtspluralismus und überlappende Souveränitäten: Globalisierung 
und der listige Staat’ in Indien” (2006) Soziale Welt 57, pp. 229-258, at p. 237; Emily 
Marden, “The Neem Tree Patent: International Conflict over the Commodification of Life” 
(1999) Boston College International & Comparative Law Review 22, pp. 279-295, at 
p. 283; Vandana Shiva and Radha Holla�Bhar, “Piracy by Patent: The Case of the Neem 
Tree” in Jerry Mander and Edward Goldsmith (eds.), The Case of the Global Economy: 
And For a Turn Toward the Local, San Francisco: Sierra Club Books, 1996, pp. 146-159, at 
p. 148.�
��Reexamination Certificate B1, 3500, 21 April 1998, cancelling claims in US Patent No 5. 
401. 504; Graham Dutfield, “TRIPS�Related Aspects of Traditional Knowledge” (2001) 
Case Western Reserve Journal of International Law 33, pp. 233-275.�
C�Implementing Regulations to the Convention on the Grant of European Patents (European 
Patent Convention) of 5 October 1973, as last amended by the Act revising Article 63 EPC 
of 17 December 1991 and by Decision of the Administrative Council of the European Pa-
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tent Organisation of 21 December 1978, of 13 December 1994, of 20 October 1995, of 5 
December 1996, of 10 December 1998, and of 27 October 2005, as well as the preliminary 
applicable regulations of the Act revising the Convention on the Grant of European Patents 
of 29 November 2000.�
â�EPO, Decision revoking the European Patent, 13 February 2001, Application No 
90250319.2-2117, Patent No 0436257; the objection to this decision was decided negative-
ly on 8 March 2005 (Az. T 0416/01 – 3.3.2).�
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æ�NCCR, International Symposium “Traditional Cultural Expressions in a Digital Environ-
ment”, Lucerne, “Conference Programme”, June 2007, available at http://www.nccr-trade. 
org/ip-7/international-symposium-traditionalcultural-expressions-in-a-digital-environment-.
htm.�
���Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law, Report of the Study Group of the In-
ternational Law Commission: Draft conclusions of the work of the Study Group, ILC, 58th 
Session, A/CN.4/L.682, 13 April 2006; see also the (inferential) Report of the Study Group 
of the International Law Commission. Draft Conclusions of the Work of the Study Group: 
Fragmentation of International Law: Difficulties Arising from the Diversification and Ex-
pansion of International Law, ILC, 58th Session, A/CN.4/L.702, 18 July 2006.�
���Instead of all, see Commission on Intellectual Property Rights, Integrating Intellectual 
Property Rights and Development Policy, London: Commission on Intellectual Property 
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�C�See WIPO, Comparative Summary of Existing Sui Generis Measures and Law for the 
Protection of Traditional Knowledge, WIPO/GRTKF/IC/5/INF/4, 20 June 2003.�
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Journal of International Law 15, pp. 553-579; Andreas Fischer�Lescano and Gunther 
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Princeton, NJ: Princeton University Press, 2006.�
�æ�Surya P. Sinha, “Legal Polycentricity” in Hanne Petersen and Henrik Zahle (eds.), Legal 
Polycentricity: Consequences of Pluralism in Law, Aldershot: Dartmouth, 1995, pp. 31-69.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ ���

N$6�#455í#L`<Ù'ªG.Üx%��9)�6�?%¸¹�

'��*�¯.k%�%4�.��/�%��'ôõ{Ú�x|.�9@G

46���é_%~Þ'W:*6ôõ'�«��'WØ|.<Ù	��#

bê{Î�.�9!sg9�./������%S4#¬25k6���

�¿'W|.���ê´�Gk6�%�?%½vÛ0{Ï¡|.�95§

=-Ó6/:AÔ-{YÎ%k%9:*þG9�6ß^'l�:6Ô-'


�)*éE%Ðí7jM�{��|.¨©!�./�

kñA�6Ô%H�'56�·£¤'ªG.¦���çè§�"������

���
�������6���	'ªG.¦7�#3W�xM+,§�N��O�����N������6

<Ù	'ªG.¦½}� !§�"�	�����������
��
�6�	'ªG.¦��

�%0úê§� ������ C������� ü%�«Àr²14#2%��'W:*6
Æ��«�é�{k�*Ô%��?,�-�G-¤�,�)��/�-,%

 m5l*6m!%5í#L`<Ù'ª)*6��'���'��=-H

ú�.Üx��[�!çè:*).�{���' m|.�)�:9)

�Ú4��|./ !<Ù9���<Ù'ªG.����çè9)�tu

!6�-¢?ó4'¿À�{X|.��'��Hß�6��9)�k%!

�I4�«6�.)5¥I��6��������x4�«6Ô-��Ô

%�,{�.H�')��G-¤�,�)9)�S�!��¡=-.�

�'��H%4�./Ô%!�«6Cý'0�=-H5í#L`<Ù9)

��1î#��!6Ô%Km'ªG.Üx����{��|.��{)?

':*)�v#7³|.�9'ZÕ:*).%?9)��9{[ |.

���������������������������������
���Rudolf Stichweh, “Strukturbildung in der Weltgesellschaft – Die Eigenstrukturen der 
Weltgesellschaft und die Regionalkulturen der Welt” in Thomas Schwinn (ed.), Die Vielfalt 
und Einheit der Moderne. Kultur� und strukturvergleichende Analysen, Wiesbaden: VS 
Verlag für Sozialwissenschaften, 2006, pp. 239-257; �%PÐí#R{¡]|.k%9
:*6Christoph Beat Graber, “Safeguarding Traditional Cultural Expressions: A Human 
Rights Perspective” in this volume. 
21 Ibid. Pierre Legrand and Roderick Munday, Comparative Legal Studies: Traditions and 
Transitions, Cambridge: Cambridge University Press, 2003; Benjamin R. Barber, Jihad vs. 
McWorld: How the Planet is Both Falling Apart and Coming Together and What This 
Means for Democracy, New York: Random House, 1995.�



0� � » 

��� �������	
�� 
������������

�9!¢©9�.��/�

L���©£565í#L`�<Ù%����Vä9Üx%Ô-9{¤

�|.�9'�./Zg�'e��{¥b|. !%�¿%T�xM96

<Ù'Yy:H�����¿9%õ%¤�9�)¦�*k�)/�%¤�

�Ô!6����¿%ôõ'60ú��§¨{Î�./©8Û0<Ù9:

*6JÂ�<Ù9:*6�¿<Ù9:*% !<ÙÔ-«I'V£!�.

�G45�)/V£56/:A����6Cý'0�=-HHË%ªÍ6

|��ñ6Zg��­TN$6����JÂ6�x��#M6>¿%�y

I'µ{bG.¨©!�./�-,%k%!!�6Ñ«%�«#4Üx�

���'ªG.�¿%��{[I|.�9'£Î|./��%Zg'0�

:H�-, !%Eý!6[�=-[n�=-H<Ù'ªG.[«�:H

��'ÉÊ|.96����¿%�Zöª{Ô-!Yy:*)H��?,

�«�:6 !%Eý'0X%è¬!º%�?'����¿{²�|.�

�'­®¯5�«��)�9'�./�

�

¦°Ö	±9°��±{²;:6°³´^�±�.)5µ7���ç

{6)��.°l¶�±�·8?,�«�|�956�����¿%

�-%
¸{¹«º|�9'¢?�,�)äå���

�

�  !%�¥%��{k�H»Eý!6Ô%0�=-HB#`%H�'6

¦¥I�:H§�����%£¤{I]|.ê�6�����¿!Ô%=

,�.g¼%H�'b�:*).Ú��%£¤?,6�-{�«�|�9

'�./��')�¤6½}��#bê{½b|.����Eý!60�

% !%�1î#��%X|.�¥%#bê½b'��*	ù{þG.

�9'�./5í#L`<Ù%Ö	���%Ðí²T!6)?':*6�

���������������������������������
���Stichweh, supra note 20.�
���Rosemary J. Coombe, “Protecting Cultural Industries to Promote Cultural Diversity: 
Dilemmas for International Policy�Making Posed by the Recognition of Traditional 
Knowledge” in Keith Maskus and Jerome Reichman (eds.), International Public Goods and 
Transfer of Technology Under a Globalized Intellectual Property Regime, Cambridge: 
Cambridge University Press, 2005, pp. 559-614, at p. 606.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ ���

����¿%�-'KÄ|.lI��£¤69«�G����£¤{¾¸

:6«�1X%0�:H�äê'¿�%�)��'�]:��9:*).

%?6Ô%sÀ�ÁÂ5P1P�#T�%Á��Banisteriopsis caapi� %$!
¸|9�A4�.�C/�%þB56P�Â2%­`vÜÃ1X%�9ò4

�«6ÃÄÅ%­Ä#�2'��*bµ7Ï]%�.¦P1P�#T�§

9)�Å~{�Z|.H�']),-*)H/�%Å~5�6.7`'ª

G.)2�îp1¬�'ª)*����P�Â2%µÆ'??.7w�Ç

�%¨È%m[{�Z:*).�â/O³^�R6ÉÊËÌÍ6�.^�ü

%UÉ%��']),-.¢?��6����Ç�457�³´9ÉÊ|.

�9{Gø'|./P1P�#T�{5¨|.�9'�«kH,=-.Î

Ï%-56l*%k%%uÐÑ%�Ò9Â�=-*)./Ó³%Æ9di

|.H�'k�]=-.�9?,6P1P�#T�56liana de los muertos 
�Ó³%Á� 9Ô¤-.�9!Õ�r�)��/�%���lI����{Ï
¡:*6�æ½�'�� Ö���'�C����� "�� $������!P1P�#T�%����]
z{J��|.�9{µ�9|.¼�þB0§â�â�á{¨©:H/$������

!0§�:HP1P�#T�%Á56¦���!���§9Ô¤-6c'æ�=-

*)HÁ95§¨9×O%�%'ª)*¤�|.�9!sg�k%4�

�H/$����� 56�%0§{0'°±µ�4�]|.�9{�à:*)H�½/

���������������������������������
�C�See also Michael F. Brown, Who Owns Native Culture?, Cambridge, MA: Harvard Uni-
versity Press, 2004, at p. 107.�
�â�Beatriz Caiuby Labate and Wladimyr Sena Araujo, O Uso Ritual da Ayahuasca, Campi-
nas: Mercado de Letras, 2004; Carsten Balzer, Wege zum Heil: Die Barquinha. Eine 
ethnologische Studie zu Transformation und Heilung in den Ayahuasca�Ritualen einer 
brasilianischen Religion, Mettingen: Brasilienkunde�Verlag, 2003; Benny Shannon, 
Antipodes of the Mind: Charting the Phenomenology of the Ayahuasca Experience, Oxford: 
Oxford University Press, 2002; Arturo Burga Freitas, Ayahuasca: Mitos, leyendas y relatos 
de la amazonía peruana, Lima: Tipo�Offset, 1980, at p. 55.�
���See the contributions in Jacques Mabit, Memoria del Segundo Foro Interamericano 
Sobre Espiritualidad Indígena, Lima: CICEI, 2001. 
���Rosa Giove, La Liana de los Muertos al Rescate de la Vida, Tarapoto: Takiwasi, 2002.�
�½�ç�	'5��%��'�=-*)./¦8æç'??.þB56Ø2�±9µ

7±�9)��±µ�%H�'
�!krAó-*)./Ù'£�.î#í2Ú2

�



0� � » 

�C� �������	
�� 
������������

�%0§%�9!Û¼'�,-.'(-6f�"JÂ ����� � ��� %

�x��#M!�Ô%ÚÛÜ{ÝÞ:H�æ/"#$9y�6ÚÛÜ%ÝÞ!

>�,-60§5¨«ã=-H��/:?:6"#$%��9��{ú':

*)H%56�%L�'W:*¼�0§Ü(ï � %�� 'ÝÞ!ü:ý*
,-H9)��94�«6 %� 56����''6��þB0§5`S�,-
*)Hò95ß['¤�=-.�9{äå'60§¥³àÒ%ÛL{�

:H��/¦���!���§0§5��'%�e õáâ'�«����''ãã:H!6

�%��56æ�%¦èéê§'äÚ{�*H���û^!)?'Ï��

k%4�.?9)��9{��:H��/0§ï56c�%þB'W:* �×

O%§¨�>%�%�?%� å���æ{ç�.@G4èéê%©�{è
é|.9X¸|.�9!Õ�r�)/�%���Gø'êÏsg�©�{

k�*�9%Z�!L ,-*:ó�%4�-¤6a��+,%[\��

[%�)'�ë|.îv#24�.9?65í#L`<Ù'ª)*Y8�

�9�A4ë)!�.k%Æ9{¤�|.��!6��%çè%�?4Ô

-c-�ý:�.ê�!�.9ì�|.�95íî6ïð4�A�/�

æ�'W:*6�����9:*¦èé4�.�9§{©Þ|.�956

ÔkÔk¥ñ�'ò±��k�)k%{òó:��9:*).ê�'56

�������������������������������������������������������������������

U%ô29Å8õ%¨ö)'Y�{æ÷|./øùY�9sDY�{X:6ÈPw

#L6ÈútÏ]{û|./üý!r-¤×{þ?|%46�þ�þB9:*k�

��4�./§See the summary, Description of US 5751P.�
�æ�Request for Reexamination of US Plant Patent No 5751, 30 March 1999.�
���Leanne M. Fecteau, “The Ayahuasca Patent Revocation: Raising Questions About Cur-
rent US Patent Policy” (2001) Boston College Third World Law Journal 21, pp. 69-105; 
Glenn Wiser, “US Patent and Trademark Office reinstates Ayahuasca Patent” (2001) Cen-
ter for International Environmental Law Publications 25 June, pp. 1-14; Maggi Kohls, 
“Blackbeard or Albert Schweizer: Reconciling Biopiracy” (2007) Chicago�Kent Journal of 
Intellectual Property 6, pp. 108-137.�
���For details, see Hahn, supra note 2, at p. 275 and Wiser, supra note 30.�
���Valerie J. Phillips, “Half�Human Creatures, Plants & Indigenous Peoples: Musings on 
Ramifications of Western Notions of Intellectual Property and the Newman�Rifkin Attempt 
to Patent a Theoretical Half�Human Creature” (2005) Santa Clara Computer and High 
Technology Law Journal 21, pp. 383-451, at p. 402.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ �â�

Ý��vó«�)k%4�./�£�,¤6�B½�ê��·���¿%

FG'£|.ôõ56:;����9Zg�'e��=-H+,��ªÍ

õ%Y8��ôõ!�����)4Ém=-Hk%'¢?�,�)?,

4�.��/�

�

¦À�5°�B½�ê±9�¿'%Â»7:*5�,�)/�£�

,¤k�9¯���9!��9��*).?,@/l·6À�%+,

'W|.ä[6À�%��6À�%��6À�%µ7ê9ÃÄÅ%Ô

-9!��9=-*).%4�./�-,l*%©�!��'ß�(

)*).äå�C�

�

:H!�*6ßÙ%9�A6¦L1rî1.­#§9)� m!6 !

<Ù'�.�����¿%�]{�) |%'�:Hzd4�.9)�

��/�����\%
¸!	
'�|.V£!6������%Vä¤

?«4�r65í#L`�Ö	%�
'W|.�Þ6i`Tî
P%­T

N$6�.)5������'k�|.%@9)��9{6À�'«�=

 eG.�9'�.?,4�.�â/=,')�¤6¦>¿%�ù) �
��P
������������Q��
�����§9)�#!6�¿{ù:6�¿'��*ù|.9)

��?%_`{X|.�>4�.!H�'6�«���ò�4�.��'

��-./��9��*).%5�'6�W'W|.�¯|.�Þ9)�

5í#L`<Ù'ªG.Zg��Eý6����JÂ6�x��#M6>

���������������������������������
���Marcelo Neves, Verfassung und Positivität des Rechts in der peripheren Moderne, 
Berlin: Duncker and Humblot, 1992.�
�C�“No debemos focalizar sólo en la ‘biodiversidad’ y el conocimiento, porque estamos 
hablando sobre mucho más que éso. En realidad estamos hablando sobre toda nuestra con-
cepción del mundo, nuestras culturas, nuestras tierras, nuestra espiritualidad como pueblos 
indígenas. Todo ésto está vinculado. Debemos contemplar el panorama completo” (Stella 
Tamang, Federación de las Nacionalidades, Nepal, en el Seminario/Consulta Asiático, cited 
in Grupo Internacional de Trabajo sobre Asuntos Indígenas (IWGIA), “Los Pueblos In-
digenas Reivindican su Integridad Intelectual” (1995) Asuntos Indeginas, at pp. 14-15).�
�â�L1r~�'W|.�X9:*6see Vandana Shiva, “Bioprospecting as Sophisti-
cated Biopiracy” (2007) Journal of Women in Culture and Society 32, pp. 307-313.�



0� � » 

��� �������	
�� 
������������

¿^���¬³"N_9)�mn��!X|.�9���äê%J¯�

4�./��:Hmn��!6Üx%��{6Ô%���9��*).�

�?,���!:6�GG��r«�%� '¨«ò�4).%4�./

�%ä565í#L`<Ù!����¿{ö�#�'0'�·'¸=-.��/

�¿5î6OxMî3w12'=:*).9)�Ö	�'5{��Û
56

¨d�'Üx����%�¿%�yYX%��{��|.�9'�./�

¿'W|.¥ñ��PM²T9)�Vä56��'Yy:H7�%wx{

	�|.�9'�./Ö	�'0�:H#�4Êäsgê{Êä|.�9

56����¿!��6��6� 'W:*b�:*).9)��-{�

�|.�9'�.!6��:Hb�ê�Ô!ÔkÔk����¿!��!

�*)rH�'5¨©�k%�%4�./�

�

($�)*+,%&�'-.
/0
123�

�

5í#L`� !%Üx����'W|.	ù!�%��'"?'N

#=-Hk%4�.9)��9{YÎ9|.96Vr���6��'])

,-.N#$6|��ñ)09)�%ý{])*6����çèÔ-«I

'¨«J/�9'5=:H._`!�)�9![?./�

� g/±�o56����<Ù9)�'%�' !�'¥ñ�'ÇÈ|.

9)�9�A45�r65í#L`<Ù%�1î#��{"?�N&%�

4E'|.Ô%(à'�./��%�
�� !%Eý?,Á�*6�m

?,)�{?G.�94Ô�:HEý!«E�'HË|.�9{©Þ|

.�9!¨©9�./>¿%	ù'W|.���?(���lÏ]'��

*6�
|. !<Ù%�x%­TN$'«E{4|���)�{��|

.¨©!�./µ½|±�*+5��%9ª«4�./<Ù'Yy:H�

���������������������������������
���See, e.g., Articles 1(1) and 12(3) of the International Treaty on Plant Genetic Resources 
for Food and Agriculture.������¿{5í#L`�­#vo#T'�«¬P:�
�9|._0%�.ÁÂ!6 !Ö	%Vä'����¿{`== .�9'�.

9)� Dae�%�X'(�6see Erica�Irene Daes, “Intellectual Property and Indigenous 
Peoples” (2001) American Society of International Law Proceedings 95, pp. 143-150, at 
p. 144.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ ���

¿%T�xM'W|.�����
'W|.�m�'ÆE=-H«E/5

í#L`� !<Ù%�1î#��'W:*6Üx%��%¥Iê{>?

|.��,-|.¨©!�.��/�

��%S4#¬25%H�' ��M���� C�	���� !¼q:H
8¥'W|
.<Ù	��ä^{]).�9!X��¸¹{Î�*r-.��'��

-./C�	���� %ä^56Zg��eú�%X|.����ÞR!6�%
��'ª)*<Ù��WÈ.Ë!�
��<ÙIE'W:*«E|.�

�,-|.�9'�«6Y��'/s=-*�H9)��9{¸:*)./

k�9k6�%ä^56Zg�'eú�=-H¦5í#L`�§9Üx�

���'Yy:H�¿%õ%ú�.v1Ð%çè'�]|.·'56�J

%0{!¨©9�./<Ù	��tÚ?,Â.96
8¥56¥ñ'��

Ì!1�*).���6�"%¥�'WÈ:*�a%H�'��'¬P=

-H¥�'�ó.k%45�)/
8¥56��%�x%­TN$%Km

'�:6KÞ?,Ô%�
{E'|.<Ù��WÈEý�%4�./­T

N$ä^%tÚ?,Â.96
8¥%23��4556�a%���Üx

{�.�9'6�.k%45�r6/:A6$¨:��9|.7b'W:

*6<Ù%!wx%«�ê{¬8|.9�A%#'ÛH._`!�.9�

�=-.�½/23�'56
8¥56 !<Ù'ªG.«���HËwx

%Am'J¯*60'«�����9)���OxMT'WJ:*Am:

���������������������������������
�����«C%tu{ !%[E69«�G���[E%�?'�5|.�9!ïð

4�.�9'()*56see Coombe, supra note 23, at p. 611.�
�½�Eý9:*%
8¥'W|.­TN$ä^%PÐí#R'£:*56see Niklas 
Luhmann, Grundrechte als Institution: Ein Beitrag zur politischen Soziologie, Berlin: 
Duncker and Humblot, 1965. See also Gert Verschraegen, “Human Rights and Modern 
Society: A Sociological Analysis from the Perspective of Systems Theory” (2002) Journal of 
Law and Society 29, pp. 258-281.����<Ù����'ªG.Ô%�]%9�'(
)*56see Gunther Teubner, “Die anonyme Matrix: Menschenrechtsverletzungen durch 
‘private’ transnationale Akteure” (2006) Der Staat 45, pp. 161-187. Karl�Heinz Ladeur, 
“Helmut Ridders Konzeption der Meinungs� und Pressefreiheit in der Demokratie” (1999) 
Kritische Justiz 32, pp. 281-300; Christoph Graber and Gunther Teubner, “Art and Money: 
Constitutional Rights in the Private Sphere” (1998) Oxford Journal of Legal Studies 18, 
pp. 61-74.�



0� � » 

�½� �������	
�� 
������������

H/��'ª)*�¯Û0��7b!�·'�«6<Ù%�%«���w

x%¥Iê!:,'é=-H9�6<Ù��ôõ%;!��u�=-H/

�%ôõ%öª4<©=-HÜx!
8¥9:*M��=-6WÈEý9

:*��%�?'Km�=-H%4�./�%����
Û0%7b52

3�'56�%=(>4k�m:*)./ö?'56��%wx46 !

456��6Ö	6��6Ô%�%<Ù��²Mv#'ª)*/$¨7b

'W|.WÈ.Ë9:*«���wx{Æ�|.9)�#�56����

@¼������
8¥%|}¤?«4�r6
8¥!�%�
���x

­TN$'W:*¦~A³Y§{X|.9=-HfV��|}'ªG.6

¥ñ��lÏ]��w�"B${Im:*)./����
8¥%7·9

�.45!6����oÉÛ0?,HË%wx%«�ê{¬P|.9�A

'��H%@9|.96¦<Ù��
8¥§%7·{9�.4556<Ù

��ËC���ä�½b%7b9)���OxMT'WÈ:*6)��.

f�ä��HË%í7xM'²#SØ#3{Î�.�9{sg9|.9

�A'�.9)��9'�.�æ/�

L1rî1.­#56��%)H.9�A'�Ä|.����x­TN

$%�
��7b!65í#L`�=-Hm!%<Ù9����Üx��

��9)���%�.�,'W:*¸=-HD$4�.9)��9!4

�./~¥0��õÚ56l2�'56
8¥%fV��Y�%��9�

./�

�

¦��%¬P9L1rî1.­#%[s456Û©��³5�"4

5�r6¯	6EBF6���?%���Ä4�.äåC��
�

���������������������������������
�æ��%#b4%=,�.[ 9:*6see Gralf�Peter Calliess, “Reflexive ransnational 
Law: The Privatisation of Civil Law and the Civilisation of Private Law” (2002) Zeitschrift 
für Rechtssoziologie 24, pp. 185-217; Peer Zumbansen, “The Privatization of Corporate 
Law? Corporate Governance Codes and Commercial Self�Regulation” (2002) Juridicum 3, 
pp. 32-40; Ralph Christensen and Andreas Fischer�Lescano, Das Ganze des Rechts. Vom 
hierarchischen zum reflexiven Verständnis deutscher und europäischer Grundrechte, Berlin: 
Duncker and Humblot, 2007.�
C��Daes, supra note 36, at p. 148.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ �æ�

:H!�*6
8¥%ä^{=,'¥ñ�|.�9!¨©9�./��

5lr�%#b'bG,-.�9'�.!/Zg��[�%��OxMT

! !<Ù'ªG.«��»wx%12N5ON_%Â�,Ó6Üx%�

�%�����¿%¥Iê{:?|%@9|-¤6��:H�-56m!

<Ù%�1î#��%�m��çè6Èû6JÂ�=-HÇÈ6<Ù��

.Ë!�±*6Ô%�9���
'W|.�Þ{Km?,E�|.H�'


8¥{Km�|.��,-|.�9! G=-.9)�6Sd:HKm

�%í7xM9�££¤{X|.�9'�./Zg��­TN$6JÂ6

�x��#M6>¿%�¬³"N_%,-=-H«E{6lY����9

���é_%�?'lm|.H�'56Eý��ìH�!¨©9�./�

ß^9:*6 !�%Km'ª)*6Üx������P1­2N_N

_9m!%���¬P%w�"B$%õ'0X%qI{Im|.�16

Ox3�����{æ¼= .H�'56
8¥%0{=-Hä^%��

'ª)*Ãr��Vä!¼q=-.¨©!�./
8¥%¬P!l·'�

%#b4Zg|.9|-¤6��qI56Üx����%0Jê'W|.

 !Eý%öK�lJ96 !�%êÏê%/#%õ%o{Hrk%4�

G-¤�,�)/�k'����¥Iê%Þ'ý(9)��945ß[4

5�)/lY��k%9�.H�'56 !%é_��Ðí5.$60'


8¥%ël'W|.EF6L���6Ô%ÏY6MN6OP{��.é

�'��:Hk%9�.¨©!�./�-5ó='6Ã'�X:H���

��%��%�x��95lrú�.k%9�.C�/�

�

4$5$67�'8
9
6:�'8
9;
<=>�

�

�m%)�%�4%«E56 !%���Eý!6ÃÄÅ%��%��

{6
8¥{QP|.H�'6«�%��%�?'Ú�Z|.�9!=R

=-�G-¤�,�)9)��9{_`:*)./Ô-456�%�956

�����¿%¬P!6�!Çi|.ê�%`#`%SG%�6� �'

£�. !�{])*[L=-�G-¤�,�)9)��9{_`:*

���������������������������������
C� �See Tade Matthias Spranger, “Indigene Völker, ‘Biopiraterie’ und internationales 
Patentrecht” (2001) Gewerblicher Rechtsschutz und Urheberrecht 2, pp. 89-92, at p. 91.�



0� � » 

C�� �������	
�� 
������������

).%@A�?/ö?'ª)*56��L�³56aE	%¿À%�6l

·'�%[L�{Ëð:*ª«C�65í#L`�=-H !ê9Üx��

��%£¤{6
8¥%��9:* m:((6�Ä��DE{KÄ��

k%9:*Ú�Z|.�9!sg4�.?�?9)��9'£|.
8

����'�{ýñb?� .�9'��H%4�./�

�%���[L�56þÅÜ�'ªG.��%½)��{¨d�'T\

= .k%4:?�)%45�?A�?/1UOT%þÅÜ%�"56�

'«�%�{�:(GH%45�r6Ô%ÛH.m[56Êä�'�.þ

ÅÜ%a�%¦ÃÄÅ%�§{«�%M�%�'��|.k%4��HC�/

þÅÜ�"56c�%� �!61UOT%
8�����Vä9�G-

�)9Xç:Hê�''�*6Ô%Y�{V�:H'ö��)/E�©�

5¦\]Vä§9)�k%4�«6ÃÄÅ%�56«d��{06WV6

X89\]|.ê�'5�]=-�)9X¸=-HCC/:?:6�%��

�¨ö)56ÃÄÅ%a�%é_E��{��'!ä|.k%'5�,Ó6

/:AÔ-95{lW%ß�{r)H/aE	³%�X��Y�'�«6

�% R�'5Z[��%12'�.6¥�%Z�%�\!]�=-*)

./YÉ{©|.^\�
�'�«6� �9Ô¤-*)Hk%5Ô-«

I9:*5lr�Ä:�?�H9)��9!�ç=-H/l*5_`@�

H%4�./Ô-561UOT%þÅÜ�"9Ô-'N`|.aE	³'

��*Ì�=-H��.S_M­k24:?�?�HCâ/�OxM56ó

='�%a�'�|./ÃÄÅ��� ��.k%56����aE	³

!ì�:H���6¦ÃÄÅ%a�%� 6�H6�$'bc{X|.`

#`åC�45�r6�'¦ì#íxî%�¯9©8Û0Ñ%öHöª%��

���������������������������������
C��Daes, supra note 36; Anthony Taubman, “Saving the Village: Conserving Jurisprudential 
Diversity in the International Protection of Traditional Knowledge” in Maskus and Reich-
man, supra note 23, pp. 521-564; Coombe, supra note 23.�
C��Sally Engle Merry, “Legal Pluralism” (1988) Law and Society Review 22, pp. 869-896.�
CC�Ibid. at p. 870.�
Câ�Francis Snyder, Capitalism and Legal Change: An African Transformation, New York: 
Academic Press, 1981.�
C��Anthony Allott, Essays in African Law, London: Butterworths, 1960, at p. 62.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ C��

B§6��'��.¦þÅÜd!%7wåC�'ö��)/1UOT%��Ì

!6�����%eGB%�??,6«,%µ�'�:H©�{­�A:6

þÅÜ�"%M�%fg{�f|.H�'6Ô-,{¥h«':H�.#

7³'¦c�%ÃÄÅ%�§9)�'{Î�*)H%4�./�

�%���þÅÜ�"'�.Cý'i_��¦������§%��?

,À�!	�9,�G-¤�,�)�j5Ô4�A�?/Ô�'5�'o

!�?�H9)��94�./�.%56À�!þG9��G-¤�,�

)ml4�./
8¥{�]:*m!%Eý%�
{E�|.�9!B#

`�%@9|-¤6�Ä��©�{KÄ���0'Ú�Z|.9)���

�#���'6KÄ��LOP#!ÍG,-.�95�«��)/=k�

G-¤6Üx����%'%�'�=-.�Ä��Èû�ÇÈ!Ô,%Y

�k�)óó'}'k.@G'K�.@A�/RÄ2T56Ô-�Ô!J

k¯�':�G-¤�,�)9�A%������'W|.lË�öK

�-ý%�?4Ú�Z{gH= .9�A'�./ !�56Üx���

�%�??,¨©9�.�����l�%� ��H{­�¨«6�-{

¥h«':*6é_��YX%Üx9Hl0m9:*6Üx����'�

�*Ì�=-.�9!ô�=-*)H5Ó%¦� �§9)�'%�.#

7³{Ï«�W./�%��':*6 !�'�.Üx����%[\56

�k�n¯�I['
�)*Ï«�W,-Hk%�%4�.!6Ô-5ª

Ô,rÌ���I[4��H9)��9!§=-��/95)�6Ô%Ì

�ê56Ôk�)9�A?,èd6èH�æ�{�A:H9)����k

%45�r6ml'�Ä|.��%����lI{ !�'�G= H9

)�_`'æ÷=-*)./X'�  ����R� %¤�{Ð¼::*)�96
���I[56o¸������<Ù���¿'
�)*6ç¸��6 

!%6����¿{��:H9)�'ý4Ì���k%�%4�./I[

56���ÝIpq'k??�,Ó6¥(%ä[9:*�]|./ó='6

rT�îÒp2%���½}Û0%ä^{sA:Hr`�Ø`%�<Ù	

³% N��#��
�������"�����"��
�� %¦�6Ô-5I[%Üà§9)���!
q�|.C½/�

���������������������������������
C��Merry, supra note 43, at p. 875.�
C½�Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization 
�



0� � » 

C�� �������	
�� 
������������

5í#L`�=-H !%�56Üx����%K%0�%�¬³"


#­k2{¦���Hl§4��*¦�é_§{ÏA:�.k%9I[|

.��{X:*).!6 !%�
'W|.lY��LOP#9�.H�

'5ml'I[|.¨©ê!��H%4�./��4tµ:�G-¤�,

�)�956���Hl56�!6Ô-{�¯*6)H.9�A4�Z=

-Hé_%SG{u«*X¸|.H�%k%9)�@G4�r6�«C{

�Z|.k%�%@9)��94�./�%3%_`4%S_M­k2{

])*6�56¦ÃÄÅ%�§9)�Eý%�?'6L���%���E

F{v¶|.�9'�«6 !%�
Û0��7b'W:*lÏ]{�:

�.g�%�.èH��%�Zw�"B${Ì�|./Ô:*6ó='�

�'�Ô6ÃÄÅ'9�*lW%J�{æ¼= .H�%5í#L`�


8¥%¬P%­TN${��|.sgê!�Ä|.%4�./ÃÄÅ!«

,{?%��'Â*).%?9)��9{ä[|.ÁÂ56�%ä[{ 

!%�+%�?'ªG.E�9:*Ú�Z|.H�%w¥%RÄ2T'

¢?�,�)/�����¿%�Z³!«,{>¿|.#�6(ó«6¦Ã

ÄÅ%«�L�%Vä§�Ô!6é_��?8'xy�G,-.±�k%

4�.Cæ/Ô-56����¿{Ô-«I9:*@È�'¬P|.9)�

k%45�r6����¿!�Z=-.����
�{¬P|.k%�%

4�./�

�

4$4$�?@ABC�DEF�

�

<Ù	%Vä'
�)*xý=-.
8¥%ä^56
8¥{])*Ã

ÄÅ%��%«�>¿{x¬|.·'û¸=-.Jkïð�y�'Wz

:�.k%4��*6:?k��%sgê4Ô%{Þ'ZÕ:�.k%4

�G-¤�,�)/��')�Jkïð�y�956|��ñ6�%
8

¥%þ�³5|?9)�ð�4�./ !�56�d%�9�!,6�¿

%ÌÏ³!þ�³4�.9)�@A�/:?:6��:H�a��
8¥

�������������������������������������������������������������������

and Emancipation, Evanston, IL: Northwestern University Press, 2003, at p. 417.�
Cæ�Coombe, supra note 23, Taubman, supra note 42, at p. 46, Daes, supra note 36, at 
p. 146.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ C��

9)�>¿'W:*56����¿%�yI��»���ê´!WÈ|./

�%���çè!}�'�m:H%!6r#T�.OP%FXY'ª)*6

ÃÄÅ%~Ü'W|.£¤{6 !��[E'ªG.¦YX¥§9)�]

+4 m|.9)�#�!�A=-H�$4�.â�/:?:6<Ù	��

Vä'
�)H
8¥%ä^56�a¤?«4�r6f�a���¬³"


#­k2%Ðí²T'W:*k
8¥{Ò|.k%4�«6Ô�|.�

9'��*6Üx����!«C'W:*X:*).>¿'PÐí#R|

.�9{ÁÂ./¦�yI6I�I6�I6Ì�6m� �(ó«6�%»�
�):»��§!���ÛI4�.9:�|.�9â�4ß[4�.9��*

5�,�)/Eý�'ä[=-H
8¥%'�aH«�.³!).9|-

¤6Ô-56�a4�.?»�4�.?{��Ó6Ô%ÌÏ³45�r6

��õ%0X%qI9:*6�%
#T!Ô�4��H��'6����

�¿«I�%4�./��?,©,-.5í#L`��'W|.¸¹56


8¥{�«�g�'��a�:6ÃÄÅ%�¬³"
#­k2%Ðí²

T{Ô%1X%¥�4�.
8¥%'�a9:*ä[:6Ô%��¬P{

¬8|.%'�=�:)Ðe{ÍN|.9)��94�.â�/�a�»�

���������������������������������
â��Daniel J. Gervais, “Spiritual but not Intellectual? The Protection of Sacred Intangible 
Traditional Knowledge” (2003) Cardozo Journal of International and Comparative Law 11, 
pp. 467-495; Daniel J. Gervais, “Traditional Knowledge and Intellectual Property: A 
TRIPS�Compatible Approach” (2005) Michigan State Law Review, pp. 137-166; Taubman, 
supra note 42.�
â��Cottier and Panizzon, supra note 13, at p. 388; Will Kymlicka, Multicultural Citizenship: 
A liberal theory of minority rights, Oxford: 1996; Rodolfo Stavenhagen, “Cultural Rights: 
A Social Science Perspective” in Eide Asbjørn, Catarina Krause, and Allan Rosas (eds.), 
Economic, Social and Cultural Rights, The Hague: Kluwer Law International, 2001, 
pp. 85-109; David R. Downes, “How Intellectual Property Could be a Tool to Protect Tra-
ditional Knowledge” (2000) Columbia Journal of Environmental Law 25, pp. 253-282, at 
p. 255; Gervais, supra note 50, at p. 481. For a critique of this approach, see Elizabeth 
Burns Coleman, “The Disneyland of Cultural Rights to Intellectual Property: Anthropolog-
ical and Philosophical Perspectives” in this volume.�
â���np%��!6Ô%»��6Eý�ä['ª)*6�%���
8¥%��#

{g�Hk%9)�.?k:-�)/�æ½�'�np�����â
���5��%��'

��*)./¦�npÃÄÅ%c�%Å�%
��%¥�5��'>¿=-�>=

�



0� � » 

CC� �������	
�� 
������������

%¥�'ç�*6ÃÄÅ%¦����¥�§!6~A%¦�16Ox3�§

¥�9:*>�,-.�99�A�/����Ðí²T{���¦ÛI§

4�.9:�|.�9'��*6
8¥%ä^!6��%�����¿{

0�|.g�{X|.��'�.â�/�-�Ô!6ó='3'Ô%''E

|.¦Ñ«ý�§9)�./�

�

G$�DEF
HI�'JKL�+M
����	�

�

�a{��H|}{X|.����¿%¬P56����¥{HI|.

�9{�Ô%HIÛI!�a4�.?»�4�.?'??�,Ó�4g|

.�9{µ�9|.k%45�r60§'W|.éE6Ô%�E�%PM

²TéEü6µ(9=-.L��y{y|·%«�éE{��'�9|.

�9{_à:*)./¦�|-¤6�%�·����%>¿%�ù)âC56

�a%K�0§¥9)�Ho`�66�'��*��=-*�)k%4k

�r�Sd#${Q��6���=-H5í#L`�0§�%�?'çè{

JÂ�-.@G4��=-*�)k%4k�) �Sd(${Q��/l·'
56�«��:H¬PÐÑ!�¯,-6()4�·������¿%�%

��%�?'Ðe���y!��=-.�9!¨©�%4�.���{Q

��/�

�

N$5$�:O
�P 
QR
S�TUVWXY�'�Z[�

�

"#$6v#wOxM6P1P�#T�%A(%��456)Ó-k�

�������������������������������������������������������������������

-./§�

â��Christoph Beat Graber, “Safeguarding Traditional Cultural Expressions: A Human 
Rights Perspective” in this volume; Christoph Beat Graber and Martin Girsberger, “Tradi-
tional Knowledge at the International Level: Current Approaches and Proposals for a 
Bigger Picture That Includes Cultural Diversity” in Jörg Schmid, Festgabe für Paul Richli 
zum 60. Geburtstag, Zurich: Schulthess, 2006, pp. 243-282.�
âC�Sebastian Bödeker, Oliver Moldenhauer and Benedikt Rubbel, Wissensallmende: Gegen 
die Privatisierung des Wissens der Welt durch “geistige Eigentumsrechte”, Hamburg: 
VSA�Verlag, 2004.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ Câ�

���¿'W:*0§!ÍÎ=-6!�%�K%0§�'
�rÒ�!�

]=-H/Ô�'ª)*56æ�!èé9)�.?�?9)��9!ôõ

%·8{�|��9:*ö�-H/�%©�{�]�*���¤�!Aæ

Ú9:*]),-H/	R'�.�c9´�'�.�cââ6�P7Pî5`

#Ð%¸¹â�'�-¤�£¦:*¦��³§9)�tu!]),-.�9'

�.¦æçê§%XÏ{L|.
*6�.)56K�%0§¨©{�W�

.M�%�\��0â��?/�%��':*6!�%0§¥'�.���

$¨'W|.¬P!6æ�%èéê{��|.�c6¦X�§%¬P6�

���¿%�ý���9�]9��*�m:6lm|.9Â�=-.%4

�.â½/�

P1P�#T�%Á%0§%�$56K�%0§�%²xN_25%�

?4ôõ!¨«ö�-.ê�6)?'I['
�r�S!�e�:�)k

%4�.%?9)��9{�l'¸:*)./�Ç�Ô60§¨©'W|

.��5Õ{�:H!6JK�'56Ô%Ð�56��{µ,0§�%^

ä%�4+.9)�7b{S�:*:ó�H9)�_`4Ý���k%

4:?�?�H/èéê©�%êÏ'�«k%Æ9!ö�-.�9'�«6

������'W|.aþê5Ol'��-*:ó�H/P1P�#T�

���������������������������������
ââ�Siddartha Prakash, Trade and Development Case Studies, Country Studies: India, Local 
Species – Turmeric, Neem and Basmati, Geneva: World Trade Organization, 1998, at p. 83.�
â��WIPO, Technical Proposals on Databases and Registries of Traditional Knowledge and 
Biological/Genetic Resources, Document submitted by the Asian Group, WIPO/GRTKF/ 
IC/4/14, 6 December 2006, at Annex.�
â��Hahn, supra note 2, at p. 297.�
â½��b��1239j`#%$'(�6see BUKO – Kampagne gegen Biopiraterie, 
Grüne Beute: Biopiraterie und Widerstand, Frankfurt: Trotzdem�Verlag, 2005, at p. 139.�
��:H7b{Æ�|.6����¿%5í#L`�­#vo#T{��:��9

|.+,�H%Ðí7jM�'(�6see Daes, supra note 36, at p. 144.��Google %Ð
í7jM�«C!L1rî1.­#9%�X{þG*)./¦Google 566.7`
%MON_#L'ª)*6��6Coalition Against Biopiracy '�. Captain Hook 
Awards for Biopiracy {þ�:H/Û ³5 Google !¡�9
�ªÍ4�. J. Craig 
Venter 9�y:*�%�¢'�|.l*%¡�9{)#R|.­#vo#T{��
:��9:*).�9!6L1rî1.­#%�#��c4�.9Û
:*)./§

See Andrew Donoghue, “Google Accused of Biopiracy” ZDNet News, 30 March 2006.�



0� � » 

C�� �������	
�� 
������������

%��56K�%0§�%12'�|.��{��= H/¦���!���§'

()*0§¥%¨©!sg4��H%56�'×O9>%�%'£?��

æ!ç�,-*)H?,'ö��)/95)�6K�%0§'KÄ|.E

''�«[L{à.ÁÂ56ö¤'ö�.9)���{��u�|�9k

�)/y��'ªG. ��� %Û
56M�9¥ñ%X�'äÚ{�*.
k%4��Hâæ/JÇ%�ñ56�%���û^%6#5ÃÄÅ%^ä{

¥¦%ä^%@È��%ý%�?'Ú��|.k%9:*���k%4

��H��'Â�H/l·6¥¦�'£|.Ã$%�?'56¦����

¥'W|.M�9X�'
�r$�'�]sg4�.9�A%��'Y

y:H�WÛ0§9:*�ç:�.k%k�Ä:H��/�%PÐí#R%

�4560§ï56Ì§FXY9y�6��%��'W:*¥�%�¿{

¨©|.¨©!�.�9'�./:?:6�%#z56¨ó:)¬P%f

*{©Z|.%'��:H/����¿'W|.0§¥%¨©{�].ô

õ!K�%0§%­TN$'ýñZ�*Øä=-�G-¤�,�)�9

5v�*�rä[:�.k%4�.!6Ô-9y�'6��:H¬P%)

0'��*kH,=-.[L!�'¥d��k%'�ó.9)��9k

óHç,?4�./�����¿%0§�{¥ñ�'ø]9)����Y

�{¨©|.H�'56�����¿{î6OxMî3w12'Ò== 6

¥ñ�'PM²Tsg�k%9:�G-¤�,�)��/:?:6�%��

�[L56Ô-'��*ª|����{«u|.��/0§�=-.�9¤

?«4�r6î6OxMî3w12'=|.9)�äå40§�=-�)

�9kóH60§9)��4k%Æ9{>¿|.Ô%¬­%6�'��*6

|��ñ6����¥9î6OxMî3w129)�I�H�[�'��

*6����¿%¥Iê{ì|.�9'�.%4�./�³9k'6Ýê

�����¥�?î6OxMî3w12?%)Ó-?'��*6����¿

%��g�{��:*:ó��9'��«5�)/Â ?G@G%à�{

���������������������������������
âæ�Hahn, supra note 2, at p. 297.�
���Taubman, supra note 42, at p. 541.�
���For details, see William van Caenegem, “The Public Domain: Scientia Nullius” (2002) 
European Intellectual Property Journal 24, pp. 324-330.�
���Taubman, supra note 42, at p. 544.�

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� 
������������ C��

ø]H�'56î6OxMî3w12'�.$¨'W:*6����¿{

��|.��%��{¬P|.�9!¨©4�.��'��-./�

�

N$4$��\�]^
_`ab,cde
����F
S�HfVWXY�

'�Z[�

�

�yI%wx'ªG.����¿%¬P{x¬|.H�'6J®'%¬

P%f*9¥ñ���%Vä{�#Òn1B:��9|.ÁÂ56�«ö

¤�k%4�./¦c�%����¿%ÐÑ'��*¬P=-*)�)�

���¿{¬P|.èH�����¥%ÐÑ{qæ|.å���9{�à|

.�ì56����¿%�]'KÄ|.ÃÄÅ%^ä4�.9�A%[ 

��>¿^{^D:��9|.Ú4Jk�g�9)�./Ô%Òß56V

_�Ñm�G{kH,|/78�©�5¥ñ�'PM²TÝg9=-.¥

#46�%��%�¿5¦¯î6OxM3w12§9=-.�9!ôì=

-./�

����¥°�'¡�©Ðî����¿îS-#MíP�'£|.�"

õ×ØÙ ���
� %@�'�«6����¿%��{5í#L`�0§�%
�¥%��4[L:��9|.Ë�!\æ�:*)./�''�H�*6

�� � 56�%� �69«�G����¥'£|.÷ø£¦%ÞR'£|.
I� �%�� "� '`�*6ý*,-*).!�%0§­TN${«å�:
��9|. d%û^'WÈ:*6l2�'5í#L`�0§�{��:

��9|.Ðí7jM�'`�:*�H/Ô%7·9�.Ðí²T'ª)

*56��%A(%��!op%±�'² ,-.�9'�./�³������

' � Ö'7³�#i4¡®=-H0§�
� � C%��C/ C% 5!�%Ðe
��
�69«�G0§¨©'H.����H�Ðe{�#Òn1B|.


�4�./�´���æ��''�­2�24¡®=-H0§I�
� � 
%�/
 
% 50§{OT�îPxÐ|.7;»¥�=-H­TN${r�|.


���������������������������������
���WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders, 
WIPO Report on Factfinding Missions on Intellectual Property and Traditional Knowledge 
(1998-1999), Geneva: WIPO, at p. 226.�
�C�WIPO Doc. PT/DC/47.�



0� � » 

C½� �������	
�� 
������������

�4�./�µ��lI0§�
�¶· �" C%�/" C% 5+,%0§�{�
¥�|.�9{µ�9|.k%4�«6����' â Ö' �� � 0§��Í×
ØÙ'ª)*JÇ%¶·!û^=-H�â/�

��
 %Ï�5¸@Oß:*)�)/¥#45z��6�#45PwO�
�¾�6�np6r#T�OP%_�%�ë5�ó«'k¯�)��/mÄ

')H.ó4%op'��*kH,=-Hk%56
�é�%ô¹�¶

·��'�ó«6:?kÔ-5Ã�%�äê{/«�«¥(%k%'��=

 Hk%'ö��)/ÛH.��56����¿9Ô-'£¦|.
�%

lI�����¥�9)�ÁÂ!6�.��'W:*5@È�'ö�.l

R6�.��'W:*5ÉI�'ö�.�99�.H�'6ÃÄÅ%��

��½�ê{��'¨«ö�k%95�«��)9�A'�./�

�

¦ÃÄÅ%�¿{>¿:¬P|.H�%�¥��Ø13.12{Ï

Z:��9|.ÁÂ56??.���½�ê{�¥%¦Ò­`§'�

:ò���9|.k%4��*6̈ d�')?�.ÃÄÅ%<Ù%D

E6tu6�'k��:�)k%9�..�'�.äå�½�

�

��
 5�%��{>¿:*).!6Ô-'k??�,Ó6[�:Hîv
#2{:;��<Ù'�]|.9)�ÁÂ{��.�9!4�Ó65í#

L`<Ù%78?,k�¥��ºy{©.�9'��:*)./�� � %

���������������������������������
�â�v�*Ãá� WIPO %0§£¦�Eý'£|.¸¹��tt9:*6see Carlos 
Correa and Sisule Musungu, “The WIPO Patent Agenda: The Risk for Developing Coun-
tries”, South Center Working Papers 12/2002.�
���See, e.g., WIPO, Decisions of the Tenth Session of the IGC, 30 November�8 December 
2006, WIPO/GRTKF/IC/10, 8 December 2006.�
���WIPO, Revised Draft Provisions for the Protection of Traditional Cultural Expres-
sions/Expressions of Folklore: Policy Objectives and Core Principles, WIPO/GRTKF/IC/ 
9/4, 9 January 2006 and WIPO, Revised Draft Provisions for the Protection of Traditional 
Knowledge: Policy Objectives and Core Principles, WIPO/GRTKF/IC/9/5, 9 January 2006.�
�½�Four Directions Council, Forests, Indigenous Peoples and Biodiversity, Submission to 
the Secretariat for the Convention on Biological Diversity, Lethbridge, Canada: Four Direc-
tions Council, 2006.��
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�æ�See in this sense, Joint Statement of the Indigenous Peoples Council on Biocolonialism 
(IPCB), Call of the Earth/Llamado de la Tierra (COE), and International Indian Treaty 
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���Four Directions Council, supra note 68.�
���ILO�Convention (No 169), adopted in Geneva on 7 June 1989 by the General Confer-
ence of the International Labour Organisation at its 76th Session, entered into force on 5 
September 1991. See Kerrin Schillhorn, Kulturelle Rechte indigener Völker und 
Umweltvölkerrecht – Verhältnis und Vereinbarkeit, Berlin: Duncker and Humblot, 2000, at 
p. 50.�
���United Nations Commissioner for Human Rights, Draft United Nations Declaration on 
the Rights of Indigenous Peoples.�
�C�Proposed American Declaration on the Rights of Indigenous Peoples (approved by the 
Inter�American Commission on Human Rights on 26 February 1997, at its 1333rd session, 
95th Regular Session), OEA/Ser/L/V/.II.95 Doc.6 (1997). 
�â �Adopted by the United Nations Conference on Environment and Development 
(UNCED), concluded in Rio de Janeiro on 5 June 1992.�
���Concluded in Paris on 17 June 1994.�
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���Concluded in Rome on 3 November 2001.�
�½�See also the UNESCO Convention on the Protection and Promotion of the Diversity of 
Cultural Expressions, Paris 20 October 2005, entered into force on 18 March 2007.�
�æ�International Convention for the Protection of New Varieties of Plants (UPOV-Convention), 
2 December 1961.�
½��UNCTAD, Protecting and Promoting Traditional Knowledge: Systems, National Expe-
riences and International Dimensions, UNCTAD/DITC/TED/10, November 2004.�
½��Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 about 
the Legal Protection of Biotechnical Patents, OJ L 213, 30 July 1998, at p. 13.�
½��See Christoph Beat Graber and Martin Girsberger, supra note 53.�
½��WTO, Doha Ministerial Declaration adopted on 14 November 2001, WT/MIN(01)/ 
DEC/1, 20 November 2001, at para. 17. 
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½C�Committee on Economic, Social and Cultural Rights, General Comment No. 17: The 
Right of Everyone to Benefit from the Protection of the Moral and Material Interests Re-
sulting from Any Scientific, Literary or Artistic Production of Which He Is the Author 
(Article 15(1)(c)), UN Doc. E/C.12/2005, 21 November 2005; on TCE, see in particular 
para. 32.�
½â�For details, see International Court of Environmental Arbitration and Conciliation, Con-
sultative Opinion on the Compatibility Between Certain Provisions of the CBD and the 
TRIPS as to the Protection of Traditional Knowledge (EAS – OC 8/2003), Rep. Michael 
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æ��Onus v. Alcoa of Australia Ltd., C.L.R. 27 (1981), at p. 149 
æ��Benedict Anderson, Imagined Communities: Reflections on the Origin and Spread of 
Nationalism, London: Verso, 1991.�
æ��Provisional Act No 2, 186-16, 23 August 2001, at Article 7(2).�
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System: Romantics v. Economics?”(2005) EUI Working Paper 2005/07.�
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æâ�See Marc-Antoine Camp, “Wer darf das Lied singen? Musikethnologische Anmerkungen 
zum rechtlichen Status traditioneller Musikkulturen” (2005) sic! – Zeitschrift für 
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Dampfboot, 2003, at p. 75.�
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����See lately CBD, Report of the Meeting of the Group of Technical Experts on an Interna-
tionally Recognized Certificate of Origin/Source/Legal Provenance, UNEP/CBD/WG�
ABS/5/2, 20 February 2007. 102 Gregor Kaiser, “Biopiraterie: Der neue Kolonialismus” 
(2006) Blätter für deutsche und internationale Politik 51, pp. 1172-1176, at p. 1175.�
����Gregor Kaiser, “Biopiraterie: Der neue Kolonialismus” (2006) Blätter für deutsche und 
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