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�����%��'(�6see Murray Lee Eiland, “Patenting Traditional Medicine” (2007) 
Journal of the Patent and Trademark Office Society 89, pp. 45-84; Anja v. Hahn, Tradi-
tionelles Wissen indigener und lokaler Gemeinschaften zwischen geistigen Eigen-
tumsrechten und der public domain, Beiträge zum ausländischen öffentlichen Recht und 
Völkerrecht, Vol. 170, Berlin: Springer, 2004, at p. 270 (Turmeric) and at p. 279 (Neem 
Tree). See also Rekha Ramani, “Market Realities v. Indigenous Equities” (2001) Brooklyn 
Journal of International Law 26, pp. 1147-1176, at footnote 5 �v#wOxM%0§'
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Shalini Randeria, “Rechtspluralismus und überlappende Souveränitäten: Globalisierung 
und der listige Staat’ in Indien” (2006) Soziale Welt 57, pp. 229-258, at p. 237; Emily 
Marden, “The Neem Tree Patent: International Conflict over the Commodification of Life” 
(1999) Boston College International & Comparative Law Review 22, pp. 279-295, at 
p. 283; Vandana Shiva and Radha Holla�Bhar, “Piracy by Patent: The Case of the Neem 
Tree” in Jerry Mander and Edward Goldsmith (eds.), The Case of the Global Economy: 
And For a Turn Toward the Local, San Francisco: Sierra Club Books, 1996, pp. 146-159, at 
p. 148.�
��Reexamination Certificate B1, 3500, 21 April 1998, cancelling claims in US Patent No 5. 
401. 504; Graham Dutfield, “TRIPS�Related Aspects of Traditional Knowledge” (2001) 
Case Western Reserve Journal of International Law 33, pp. 233-275.�
C�Implementing Regulations to the Convention on the Grant of European Patents (European 
Patent Convention) of 5 October 1973, as last amended by the Act revising Article 63 EPC 
of 17 December 1991 and by Decision of the Administrative Council of the European Pa-
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applicable regulations of the Act revising the Convention on the Grant of European Patents 
of 29 November 2000.�
â�EPO, Decision revoking the European Patent, 13 February 2001, Application No 
90250319.2-2117, Patent No 0436257; the objection to this decision was decided negative-
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æ�NCCR, International Symposium “Traditional Cultural Expressions in a Digital Environ-
ment”, Lucerne, “Conference Programme”, June 2007, available at http://www.nccr-trade. 
org/ip-7/international-symposium-traditionalcultural-expressions-in-a-digital-environment-.
htm.�
���Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the 
Diversification and Expansion of International Law, Report of the Study Group of the In-
ternational Law Commission: Draft conclusions of the work of the Study Group, ILC, 58th 
Session, A/CN.4/L.682, 13 April 2006; see also the (inferential) Report of the Study Group 
of the International Law Commission. Draft Conclusions of the Work of the Study Group: 
Fragmentation of International Law: Difficulties Arising from the Diversification and Ex-
pansion of International Law, ILC, 58th Session, A/CN.4/L.702, 18 July 2006.�
���Instead of all, see Commission on Intellectual Property Rights, Integrating Intellectual 
Property Rights and Development Policy, London: Commission on Intellectual Property 
�



0� � » 

�½� �������	
�� ������������

��'ª)*6�����¿%�·�������'��|.����

Y���!��|./����¿{«�%��)0%H�'$¨:*).%

5½�¾��¤?«45�)/½�õ%éEIEk«,%éE��)0%

H�'y�%�9{�:*).%4�./kñA�6��:HIE5��

��¿{�����%H�'�]:*).�G45�)!6:?:6Ô-

'k??�,Ó6:;��<Ù%�¿{6�Ô-!z��%Þ'ý�|.

k%@9:*k��·��M�9)�0�%�{lm|.H�%oÉ9:

*�]:*).�9'��«5�)%4�./5í#L`�IE'�.Ç

 �'e)H!�%ý�"'�.�#�éE��IE56�%ä{$�|

.k%4�./123565í#L`���%&%¿À%�6����'�B

½�ê����â�'ª)*6����¥%12²2N_i9�B½�ê9

)���'çè|.�(%����µ({L.2T|.�9{ÁÂH��/�

:?:6�����¿{¬P|.ÐÑ9:*6�B%ò%½�ê{¬P

|.H�'6)TN1n*ON_%��{NÞ|.9)�äå46�B½

�ê{ðñA|95Ô9+,�^ä4�A�/�-.%ðe9����µ

�%/#{NÞ|.9)��4%����¿%oÉÛ0�!6����¿

1X%ê2'3bó�)�956°±µ�'�-{£¤�GHv1'ªG

.l$!¸:*)./v1%�Eý56�����¿{4g|.l*%�

é_{6v1%����°±'£|.�¿%¬P{4g|.k%'�5:

*).%4�.�C/óH6?«'66.7`�PSO�%Ò`�%��

'6����¿%¬�«I!¦89�'§����µ(4�.9:�=-

�������������������������������������������������������������������

Rights, September 2002.�
���Raymond Boudon, Effets pervers et ordre social, Paris: Presse Universitaire Française, 
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Traditional Knowledge: The Case for Intellectual Property Protection” (2004) Journal of 
International Economic Law 7, pp. 371-399, at p. 380.�
�C�See WIPO, Comparative Summary of Existing Sui Generis Measures and Law for the 
Protection of Traditional Knowledge, WIPO/GRTKF/IC/5/INF/4, 20 June 2003.�
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Journal of International Law 15, pp. 553-579; Andreas Fischer�Lescano and Gunther 
Teubner, Regime�Kollisionen: Zur Fragmentierung des globalen Rechts, Frankfurt: 
Suhrkamp, 2006.�
�½�Saskia Sassen, Territory�Authority�Rights – From Medieval to Global Assemblages, 
Princeton, NJ: Princeton University Press, 2006.�
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tions Council, 2006.��

&'()*+�,-./01234567489(:;(<=>?@AB�%���������C��������

�������	
�� ������������ Cæ�

¶·5¥ñ�' %� 9����¿{¤�:*ª«6k�*Ý]_'k�
���lI��îv#2{»«h�*:ó�*).�æ/�

�

¦��'5¶·%�(%WÈ9Vä!�Ä|./~¥%k%!��

���� m �¼S-#MíP% må� '£�«6~�%k%!��
��¿Ô%k%'£�./�%���¨ö)56�-,�(%[s'

ª)*«u|.Ô-c-'0X%��9���y�'W:*6½r%

ê�6Ô-c-[�:*WØ|.9)�®!�=-*�H�9'W

J|.k%4�./:?:6Ô-'k??�,Ó68¶·56½r%

�yI'ª)*6Ô%���6���¡�{>?:¬P|.��46

�³!\d'£¦�G,-6=,'5��=-HÞR{X:*).9

)�â[%�4u¶=-*).äå���

�

=,')�¤6Üx%¥�!�Z=-.�������L�%Ðí²T

!6Üx%� ?,lI���½��'@È�=-*:ó)6JK�' �:
;m%¾ä��L�45�r� 7;%¾ä��L�'��*îv#2�=
-*:ó�*)./�

�

N$N$�/0��ghAij,gH�

�

5í#L`�l2�%PÐí#R�«k6c'�Ä|.�H{£¦�G

*>¿:6Çi�%PÐí#R%��%�?46¦�����¿5ÃÄÅ

%� �'`�*¨©=-�]=-�G-¤�,�)§9)��9{�>

���������������������������������
�æ�See in this sense, Joint Statement of the Indigenous Peoples Council on Biocolonialism 
(IPCB), Call of the Earth/Llamado de la Tierra (COE), and International Indian Treaty 
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���Four Directions Council, supra note 68.�
���ILO�Convention (No 169), adopted in Geneva on 7 June 1989 by the General Confer-
ence of the International Labour Organisation at its 76th Session, entered into force on 5 
September 1991. See Kerrin Schillhorn, Kulturelle Rechte indigener Völker und 
Umweltvölkerrecht – Verhältnis und Vereinbarkeit, Berlin: Duncker and Humblot, 2000, at 
p. 50.�
���United Nations Commissioner for Human Rights, Draft United Nations Declaration on 
the Rights of Indigenous Peoples.�
�C�Proposed American Declaration on the Rights of Indigenous Peoples (approved by the 
Inter�American Commission on Human Rights on 26 February 1997, at its 1333rd session, 
95th Regular Session), OEA/Ser/L/V/.II.95 Doc.6 (1997). 
�â �Adopted by the United Nations Conference on Environment and Development 
(UNCED), concluded in Rio de Janeiro on 5 June 1992.�
���Concluded in Paris on 17 June 1994.�
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���Concluded in Rome on 3 November 2001.�
�½�See also the UNESCO Convention on the Protection and Promotion of the Diversity of 
Cultural Expressions, Paris 20 October 2005, entered into force on 18 March 2007.�
�æ�International Convention for the Protection of New Varieties of Plants (UPOV-Convention), 
2 December 1961.�
½��UNCTAD, Protecting and Promoting Traditional Knowledge: Systems, National Expe-
riences and International Dimensions, UNCTAD/DITC/TED/10, November 2004.�
½��Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 about 
the Legal Protection of Biotechnical Patents, OJ L 213, 30 July 1998, at p. 13.�
½��See Christoph Beat Graber and Martin Girsberger, supra note 53.�
½��WTO, Doha Ministerial Declaration adopted on 14 November 2001, WT/MIN(01)/ 
DEC/1, 20 November 2001, at para. 17. 
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½C�Committee on Economic, Social and Cultural Rights, General Comment No. 17: The 
Right of Everyone to Benefit from the Protection of the Moral and Material Interests Re-
sulting from Any Scientific, Literary or Artistic Production of Which He Is the Author 
(Article 15(1)(c)), UN Doc. E/C.12/2005, 21 November 2005; on TCE, see in particular 
para. 32.�
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Nationalism, London: Verso, 1991.�
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