BIREE: ELTEA/ T/ a v ERHHEOHYE TD1

FidFRE DR R ITHR T Bl ka2 (1)
—RMN R OKEIZBIF B2y Ea—& « 7uZsAad
ED X RGO RetE 2l & L T—

Matthias LEISTNER" and Manuel KLEINEMENKE*
2y NI S )

£

LD (centralized) 5 FFHCHIPT & 1 5 YLIKIN > (pan-European) il 4
BT D2 EOMBEW R OSSN A, ZORIZOW TR, TTIESIChRY,
TR RN Z DI TE 7z, LnL, ZoEmiE, ZhETos A, Bk
DIRTERELETTETND, —FH, KEZBWTE, BRI ORFFERECAT,
70 HIHFRKE K PEFRECHIFT (CAFC) A3, $I304ERMNICERNE STV 5, KIE T,
CAFC DAl S AL, —EOME 2 L C& mERICHE S & BRI ETFEH T OF| A
LR A ERZ DHRENITONT, WLWERASFV TR, ZieT—~IcL
TR b L < A FN TV D, 2O OBFEO UL, HlERRF O TR
FHEDRBICG 2 G EEZHOLNIC LI bORH 5, RiwsliE, KEOSCHRIZ X
S THL I ENTol %, BINZEIT 5 Eit o & OBMR TN T 5 & &bl
FNUHDORREEEE 2 D & RN 28 PRI O AR & 2 Ol EF D
BFIROEFNCBEAL, WhRHFmREES LR TELINERFNTHHOTH D,

AR ST, HIB BT 6R 2 Bl 2R FARBIS L, B PO Z RER PRI T Ol 2 A3
TR EN DTS OHBEDBICHE L 525 &V ) BRI Z
AifEE LTW0D, LT, KEERINCBITLY 7 by =7 & BT ATEDIE
BT DRFFEDIRIT, T O BB LEH L L CIFFICEN RO THD L ED
N5, 19824E0D CAFC BSLLAME D EFE BT 2 K ERFHEDO BRI, fi7ro=
VT F— A Ay M D EPIIE O R & RS L AR R LTINS T

RN (RIE - PPETR - BIANETRIR) . MEERE - RRIETIETIT R,
TR RERE L - RREENTEPTIT TR T

FNROU PEIEBORZAFIE Vol. 34(2011) 119



BHA D, [T, BNFFTHEICEB T 5206 058 OF R 4 Wl iRat 3 4uiE, BN
DIRGYB ORFFHEN S D700 & S R DRBA S T2 2 L1ITOW T, KE & FRD
BT DM ORI RIS N EE BN LRI LI ERALNIRDLTHAS
Do EBEDOE Z A BRINOHIERFHZ O FTid, HPNED [F=y 7 - 7 K-
NT VAL OFIEDR BEFD <I1E<7e, £ LT L HEFN TR BEE %
Fiz, ZOHIED T TR, BNEETT (BPO) 8IS M O IE o ENEHIFTIC B
WTHENEN S B 2 RS20 | FERIICIT—RRF ORE R OHER| D =
T =R A MIET HEFN R BEBFE L RWIS S T —— IR E O R
FRENINR Y ORRER - S TE i, =720, kEEOT-5E N, BEEICE
B 72 FEHEIC 1A 72 B OBRRIZB W T, BINRETa v Ba—X% - 7 a s A0k
FFAMBEMEIZ DWW T 7 fl e 3 SCRF S, A SN D Z L 1F R o izl ) =
LThD, WoT. MBS HENER THEE] (frozen) LTLEWV, ZDOEEN
BNDHZ LT R0 RNV TR Z OHIFIE I IS < RFFFE ik o LR
FAWBRTLE D &) BIEEIE, BUEORRMN OB TIEEBRIZITFE L2V, ftk
2. UL EOWEIRFI O R A . RO X D e &2 G RET 5 FITAE ST 5.
ZOREZ, M E LT, KED CAFC OARR, HIEHEH L OERN S, EHE o
DI AR RF R ] E D OBV [ OV O B 7 LR EHIBI L. Wi 2 8GN %155 =
ERTEAHMNENHIZLETHS,

1. i

SRIZEDLET, BINCBT 2555roR#IX, ERNEE . TRIPS HiE,
SRUGHK, FERTI AR, BRONEERTSAY (EPC) D EBEH EIZ SV T
TN TETND, BRINOREFFHIE L, RETELEC (—EOBIRNT X 228
5) PREEELFHIZ OV TR, FR i O FFn  (harmonization) 723 EERE S 41
TW5, UL, FREARRBEICOWTIEL, %95 Tk, Mo, EPC
IZ &k =T BRINEFEFIT (EPO) ICHBT D —0, fi— SN FHill L - T
WM FFFF M 5 S35 &0 D IERIRSA D Sk EAY D | £ 72 F ORI —
Lz TRRINRFFT (European Patent) | & FEIEILA K H 172> TWnvd, LavL,
EPC O F TG-S 5 D%, B— R Tk, FETELEL I
TA—AA L NEL, HOHVERYIETZ LN TE D, REMIMNL LT
BFORICTE 20, IZ5IE0ICRE S D FfiaIE, BRMIEAN TRHRC X

! Cf. Article 2 EPC.
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VIR TR A BMERE L CEIT T A2 LICfE) 2 A FoREL WS REE
HLLZLDBHLNTH D, SHIT, BARDFHPIC LY R 5 MW e S
nNoY AT EHELREEE, C L CRRAETETERET D L0 O/
BEAL TS, ZL T, ZhbHolEx, 177 v& 1) HHI44/2001°
DT COTRHMIPABN AT THLZELME ST, 74 —TF L3
BT THEHNL T (torpedo motions)®, & DAIBIEHKNE D X 9 75,

WD 52 < OFFREINTE A T BRI /e > TWDS, 2T, BINFE

? Council Regulation (EC) No. 44/2001 of 22 December 2000 on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Matters, OJ EC L
12/1.

7T (torpedo) | &) HEEIE, FRFIE TR, FRSBVNZ & THLR L E O
HIFTIC IR EOMGEZ RO DFAZRL T Z LI XY, thoETREICKHT 2 FE
MRFERODFZEZR I END Z &2 EWVWIBG 2 EWT %, Cf. Franzosi,
Worldwide Patent Litigation and the Italian Torpedo, EIPR 1997, 19(7), 382, 384; id., Tor-
pedos Are Here to Stay, IIC 2002, 33(2), 154, 155.

PARSUC T T b O aE D BN OBATH I T SRR AL & B TR AR IS
BIL., LLFZ&M, Cf, e.g., Jaeger/Hilty/Drexl/Ullrich, Comments of the Max Planck
Institute for Intellectual Property, Competition and Tax Law on the 2009 Commission Pro-
posal for the Establishment of a Unified European Patent Judiciary, IIC 2009, 40(7), 817,
Kur, A Farewell to Cross-Border Injunctions? The ECJ Decisions GAT v. LuK and Roche
Nederland v. Primus and Goldenberg, 11C 2006, 37(7), 844, 847 et seqq.; Leitzen, Come-
back des “Torpedo™?, (2004) GRUR Int. 1010; Marshall, The Enforcement of Patent Rights
in Germany, IIC 2000, 31(6), 646, 651 et seqq.; Oser, The European Patent Litigation
Agreement — Admissibility and Future of a Dispute Resolution for Europe, IIC 2006, 37(5),
520; Tilmann/v.Falck, EU-Patentrechtsharmonisierung II: Forum-Shopping und Torpedo,
(2000) GRUR 579.

S BIATOMIME STz (fragmented) FRNFFRFECHIHEE O ST, W ONZ [FIHEE 23 FLA
FOEZERFIC ST b 3 2 MIBT 200, & HICIEE—EHFrH £ &
5 A NRO ATREE OGS LT, WA S, See Harhoff, Economic Cost-Benefit
Analysis of a Unified and Integrated European Patent Litigation System, Final Report of 26
February 2009, available at <http://ec.europa.cu/internal market/indprop/docs/patent/studies
/litigation_system_en.pdf>. Cf. also Jaeger, The EU Patent: Cui Bono et Quo Vadit?, 47
Common Market Law Rev. 63, 68 et seqq. (2010); Krieger, Wann endlich kommt das eu-
ropdische Gemeinschaftspatent?, (1998) GRUR 256, 259 et seqq.; Ullrich, Patent Protec-
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FHCBIE T 28 B, AR T ORISR E 23 2 M3 b 7o, BRI
DEEOETRHIOR#EEZ T D LI, bE VIO DT> T
wé%:@iiﬁ%ﬁﬁ% 7= i L LT ORI D354 1 % T
T 27202, WINOFFREZFMSE, Z20H %m&bé LIZONT,
%ﬁﬂriﬁ:bf: MM TONTE -, ZOFmIZB W TIE, RNk
U CTH—DORFHELZGED ., 72D, %oﬂf‘?m%m ITAEZIECAR DR
AN T 5 — oD YRR 2 Fro . JLERIN (pan-European) D RFR B
EREET 57200, WS ONDIREN R INTE 2, b L mbi=fl
I, PRMEEFFRR ARG (EPLA) OREARIC FED & RINFFFTECHIFT (a Buropean
Patent Court) ZAIHT DLV (FiREH L2 -70) BETHY, &
HIZiE, EUfsF L ((EU FFiF o 27z B?“] BRI DWW T b FIEA AT
T %) WNFERT - EURSFECHIT O AIRRIZ T 7o BoR O FHEPCh 5,
%%@EU%%%EZ%¢é££&£$®w<0#zomf\@%&%

tion in Europe: Integrating Europe into the Community or the Community into Europe?, 8
European Law Journal 433, 436 et seq. (2002).
% Cf. Communication from the Commission to the European Parliament and Council —
Enhancing the Patent System in Europe, COM (2007)165 final, at 2 et seq. (FRi#IHIfI204F
Hﬁffié& T5 & WONFFRFORT A NI, AL KEORFFFFO = 2 hOIRIT 9 %
|27 % Lk TUW 5, ). Cf. also Cannon, Achieving the Benefits of a Centralized Com-
munity Patent System at Minimal Cost, 35 Case W. Res. J. Int’l L. 415, 423 et seqq. (2003).
T HONRFRFEOMFNAR S I OB ZWBL L 72 b D & LT, LU &2, See Beier,
Stand und Aussichten der europdischen Rechtsvereinheitlichung auf dem Gebiete des gew-
erblichen Rechtsschutzes, (1969) GRUR Int. 145, 146 et seq. with further references.
 Cf. EPO, Draft Agreement on the establishment of a European patent litigation system of
December 2005, available at <http://documents.epo.org/projects/babylon/eponet.nsf/0/
F4CF2F6008160AB4C125723D004B0707/$File/latest_draft_en.pdf>; EPO, Draft Statute
of the European Patent Court of 16 February 2004, available at <http://documents.epo.org/
projects/babylon/eponet.nsf/0/885CCB85F5CC33ABC125723D004B 15F9/$File/statute_draft
_en. pdf>
¢ ECIZ331T 2 FraF IR O fE st 58 i A W RSO L 7 STilik & LT k& B,
See Ullrich, National, European and Community Patent Protection: Time for Reconsidera-

tion, in: Ohly/Klippel (Eds.), Geistiges Eigentum und Gemeinfreiheit (2007), p. 61, at 65 et
seqq.
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DENRMAEDSER ENT-D1E, T<EED20094:124 4 HOZ ETH D,
EU@%%@:EU%%:M&HW?W& —@#D TNz RIT D, Lo
FERRFFFHIEE IS DWW T OfE R AR Le, BRSNSy r—U1E B
—ORNES O (TBURFRE)) & WONERT - BURFFEHIFT (EEUPC)
LV D ZODHITEES L BRI OB LWL OBAZ KD TN D,

FER I TV 5 BU BRI EE O FEARM 225 2 J71%, BEU S EPCIZHIA L,

BPO 23, BU &IIZZh /1 & F52 BUSFF A2 LT 53505 2 &L TH 5.

EU R, Wc:ﬁdéw%ﬁéﬁﬁénéMM%ﬁ HETHZ LI
2By TOX D REEEZENT S0, EUDMAZAREL L, EUD
&%%®ﬁw£®$§&%%%mmﬁétw®m@@&Eﬁ%%&&&
—J7. EEUPC X, NEAWE (a“mixed agreement”) |, § 725 EU & D
INEE & O], &OEU & BUICHE L T e EPC OFFKIE & O T42
W LA T 2 EBESROIC K> TR a5, HERD F%kéﬁj [N g =N
Brax S D EHIET (EEUPC) 1, BRNEFFORE & GBI 234 & |
SHBAIND) EUSSEFICET 2 F R\ T, FEEIEEA oL &
NBHE, b EFN (centralized) #FHFTZFXITHZ Lid, EUIEDOT

% Council of the European Union, Proposal for a Council Regulation on the Community
patent of 27 November 2009, Doc. 16133/09. = DO 3CE L ZNLIRTO K7 7 Mt [HE:[FE
RF5ET (Community Patent) ] &9 HIEEAME > TV 523, 20094212 1 HDO U AR
VERIDOFMAEN TN EAFEFF (European Union Patent) | (ZE & #ix 50TV
%o

Y Council of the European Union, Conclusions on an enhanced patent system in Europe,
2982nd Competitiveness (Internal market, Industry and Research) Council meeting of 4
December 2009. Z D43 B35 5 Bt O NIIEEBIOMEE L | BlgEa 0 Tk O
72 HIZ DWW TR, &S, See Haedicke/Grosch, European Patents and the Draft
Agreement on a European and European Union Patents Court, 2 Zeitschrift fiir Geistiges
Eigentum/Intellectual Property Law Journal (ZGE/IPJ) 196 (2010). FRINKF#FDE AL
W, L0 IR A SR, See Jaeger, op. cit. supra note 5; Jaeger/Hilty/Drexl/
Ullrich, op. cit. supra note 4.

12 Cf. supra note 11, and Council of the European Union, Draft Agreement on the Europe-
an and Community Patents Court and Draft Statute of 23 March 2009, Doc. 7928/09.

3 Cf. Council of the European Union, Draft Agreement on the European and Community
Patents Court of 23 March 2009, Article 1 and 15(1). EEUPC %, > T, EPO Ofi|l¥i %
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’C@f&MFﬁ&Unﬁ”‘@ﬂ?ﬂﬁ IZBWT, kR N hotzZ & EbiLs,
HIZED E T, BUTO EUOFIMMEHEDO T TR SR ETFRIE,
LR (53HOR ; decentralized) Th Y FIMBEOEHFTLH S <& b
D& I TE R, EEUPCIE, —%#HI5T (a Court of First Instance) . #45fF
HHIFT (a Court of Appeal) & V%) (a Registry) 23Dk S5, —
FEHHIPTIX, Y (a central division) W ONZEE OB EIZE 2N 5 1
F548 (local divisions) K OVIEH (regional divisions) 75720 | Z O EB
THEMMTH DY, Eio, BMNENEEHFT (EC)) 23, EUEOEBOFH]
L BUIEDOR 7R & & fefr 35 L s D',
INHOH LWENX L, BURN T LA 7 AL—L LTHREISRZRS, Z
@@@&W@mm I IS TPRIND RSO3 ET mE ADH
RICTE720, Zo7aeARNEO L) iERE 2o ik, R E
waﬁw&wo%@ﬁmu\%m\gﬁwiﬁﬁﬁﬁ(mzﬁ — R
AT DB EBOFHNE ORERRLAFOMER) IZB L S BENEZ G 503N
bHZ L, LT, bELESTZMEDOWS Sh (B2 X, EU R %
B0 AT 72 0O IZ LB 72 BPC OIE D ARNASC, & HITh b EE AR
BELT, ZOREICEMMIZEENTOWARNWEFEAF—LOMEY)

T 2 MR A 57270 vy, EPO O¥IWRIZ T 2 AT, 81 & HeE . EPO FHIHTIC X
> THRbD,

Y Cf. id., Article 4.

5 Cf. id., Article 5.

15 Cf. id., Article 48; cf. also Council of the European Union, Draft Statute of the European
and Community Patents Court of 23 March 2009, Article 37.

1T BE OB \END L ORI OFBEIZ OV TIL, k% 2, See Haedicke/Grosch, op.
cit. supra note 11, at 204 et seqq.

% EPC OYIEIZIE, BRI 22T 2 RO A TH D, 77405, WES#HEZH
1L CIESSZBIR L, RIZ370 EPC #ifIEIC L 5 #2210 2 13 b 5,
Cf. Article 172 EPC. #xilf® EPC tZiEliE, 2000411 H D Z & TH DA, HEEOFERIE
FBIEOHMED Z< —#HCTho72ic b b b7, FIIENFER) S iz di%2007
FI2HBBHTH -1,

YRR O EU FFFICR D BIIRIC O W TOEERM E WS T U — b f;r‘ﬂ% o

T, WERREHICAEESD 2 i3 MRV R Bbi D, e b, %Eﬁv
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DNWTERRDO BIER L HNRNNETH D,

EEUPC & O EU RF#F OBIRRICIANT 7288 001%, Flf, FEE0OAICE -
720 BRINFNEEHIFT (ECJ) @ Juliane Kokott Y555 B D ARG D E 70N 7%
S, *y b RZRE LD TH DY, ZORERIX, EUBFSH32009
6 HIZ ECIIZxt LT, EU O R ifndil AR IR D BEDOAESR
&EU@#*@E@ APEIZ DWW TR AR L 72 HC B U B S vz,
Z LT, RERL, BUTOAERN EUDBENIC AL THD E LT
é@f%éo%®ﬁmiJAT@&%Df%éO%QKﬂ%%éntEmmc
MDBUEZBA L, ZHEESFTHZERHRISN TSN E NI ST
W, BUEOBBROBETIIR 0 ThDH, #H 1, EEUPCITX L,
EU LD B O B DT ECHIZARET 2 BEOEIT, L IE< X
EU&®L*% MERIZ S D O DA 2, % =12, EEUPC O
RN B SFEOBIE L, EUIRICRGT 2 FEARMFERITH 2 BHHHE (the
rights ofdefence) OREERe O WREER D 5, BIEOREBERE T, —%
FeHI AT O M7 R ST MR 28 8 2 AL 78 W E O RIS KT D AF 2,
WRET L0 L i, ZZTOFETIE, FFFOFiE. T70b b isE,
RAVREXIZ T TV AEERANDL L ENTVWDHTEOTH D, EUIZ,
[ ALk, BRINEERF O 5% 456 L 72 EPC Oz D\ T, Mz o #H)
HTC & 2 BB OAFAAGE L S TR EHEH L TV D, Z ORI,
EEUPC & EUSFFOEADOE & IXIT 2L TR TH D, 72720, 5B

T AZONTIE (olZe A EOREE B2 D) | TFEU 2945812 X 2 A5 HER L%
T u ADORRIZ A LD RE (6K, BC KA1 L 5 TILFEIPE Fhi)
(co-decision procedure) & MEIIL TV ) TIEARL vt U AR OGS
~OWBHEPMIEE SNDNOHTHD, 22T, HFEEO [5G 1. EU RISk
SMFRICHT 2 8BRAICOWT, BIOKRAITH S Z L 2#REL TV D, 201046
H30H . EC 1%, “Proposal for a Council Regulation on the translation arrangements for the
European Union patent” (COM(2010)350 final) X ONAHIAI D TH2ZE5FEM (an “Tmpact
Assessment”) | (SEC(2010) 796) % F&3 L7z,

% See Opinion 1/09 of the Advocate General of the European Court of Justice of 2 July
2010; available at <http://www.eplawpatentblog.com/2010/August/2010-07-02_Opinion_
AG_FR[1].pdf> (original French version; unofficial English translation available at http://
www.eplawpatentblog.com/2010/August/2010-07-02_Opinion_ AG_FR_translation[1].pdf).
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BIEEROT X TRRIRAETH D EEZTNDH T &, £ LT, ECJ A
AEZRO BEUEBEATEZ BT 5122 70 D IEBE ORI 5 D E0IER
HThorZ e, ML TBIRETHA D,

IR O REFFECAIFT 2 £ 5 LR @ (pan-European) REFFHi]FE 2 #5583
D2 ERMED, HDOWIEFEE Lo TE, BHIEICHEY | 5%
BT O TE I, ZOimlE, ZAETDE A, HRkIND I
BRZYTCE, L, BINDAEBIZET S Z L2k, 20w
EXOOIEMZE R LGS L0 ICBbind, T72bb, KETIX, Frardf
DOYEFRR 2 o EHPIIZREHIT, 370 B ALK K PER P (CAFC)
3. KIBOAERICRRNL ST D, CAFCHBIRR S, —EDM&E & LT
Te RIS E | KETE, ETRIRFEFECHEIET ORI & A E K S T
WMLWEEmARN TR, 207 —<IZBET 27N b 52 < EEn
TW5D, T 5 DOHFFE, & 0 1T Rochelle C. Dreyfuss (2 EFEHIAFFEIL,
il EERRF DA TN RFFEDREIC GG DB OV T LA LT
%o RFRSCIE, KE O Z BN BT 2EmIcHN 456 & &bl
RN A T R B A AR T D 2 & DR AT M OVEFTIE NS E Ol Bk
FHIBAL T KEOHER RS —EDHMHAZE 2L 2R HDTH
Do

AFHICASATHE & T DAREE, TG, BARBNC IR & & oft
JERPHNZF 50003, Z Ol O T TH I S 4 2 K570 B OV (case
law) ODEIHEBEZHZ 5L NI bDTHD, £ LT, KEEKIMNZIT
%Y 7 by =T L EVRRAFEOSICBT D REAEOREIL, BRI
FHE LCHEFICHEE RO TH D & B, 1982400 CAFC s LLARE
D _ERE ST 2 KERFFHED T RIL, RO 74— A A MIH
TOETHRREORT L KA & 2R LT ND D TH D, [k
(2. FMNBFHEIC T 2 2 b 04 By %8 J 4 Fldhaat 73, BN o[
D OREFTHEN D700 L R DR ARSI 2 L1Zo0 T, KkEDZ
AU EATARARAIIT B 7 2 N Ol BE B MR A 28 R 2 e B &2 Rz Lz &
DT EBHLNIRDENDTH D, £, BERLOEERBERKE O
ANl (the principle of prosecution history estoppel) DF&JE %, FraFHE{h 21K 2
CAFC &HfTmis & ORMOMAIER, KO CAFCIZH$ D i m# D %5
DECEFTIHBITH D, WA, %R L FEARGRES SR OB,
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RFHED B OL TR L BERECHIFT ORIER . B o x A TEOF TR 6N
X9 7RI OMBE AR PBRIC D2 N B B IR IR S a2 & BT, B
fEFEME L WEOIEL &, B R ONE 72 BOR O 7 tE DR & OO
TNERDLINTHDLEWVW) ZEERLTND,

AREGOMRIE, LTFO LBV Th D, 7, KEIZBT HEPRORFE
DL T g —A R b OFIFE R N CAFC DRI SOV T L (1. 1.),
FEWN T, DB EFRGEORA (11.2.) RS (0.3.) 220\ TH
YD, WIS, arEa—4 - 7us 7 ARE VR A FEOREICE
T, EwEmORMD DRAHEORBABIET L2 LICL 0 S ENE
AL CE R OEARIAEEMAE LN TEHTHAD (L 1.), BT,
TGS 70 im & W22 b ORFFFES B O JRBICB L T P o #ER
HIFTCTdr D CAFC 3R Tz Uiz, BARBYZR ML EORENZ S\, HARRIC
T 70 % il FE (P e 20 2 B DB D REFFIEIC I 1T 5 200 5 0 53 B O R D
B LT Az iIcky, WHMCT A (M. 2.), #WVT, Firditz
K2 CAFC &g m#k & OMOMEAEANEM, LT CAFC IZX T % fiem#k D
LD O—HI & LT, B (b KERTHECB O TR 225 m
BIRSNTWAHHETH D) OFEAMET S (V.), HEHEIZ. CAFC D
T NF 2 AD T T OKERFFFED IR ORERE R4 . FraFBROE TR 72
PERR BT 72 D5 CAFC OAIRR K OVFERE N HEIN G B D 2@ A &
V) &2 EERIITHRES T 2 IS DT 5 (V).

I RKEIZCEITHA2EFEOEFEHFI O I7+—R A FOFIE

1. E IR E R R ERE I AT D Al R

26 LL BT R EFEE S T BB ISR R E T 2 M 5 2 & & L, 1982
HESHEAECHIFTR R IEY 2 RO S5 2 1T L0 E AR R KRR ECH AT
(the Court of Appeals for the Federal Circuit; CAFC) % Alli% L 7=, RIEHIATIL,
U v by DCITED L, B L < THEBID L WEMEHEFTCH Y . T
OO LA Hi T T K OUKERFFF AR )T (PTO) 722 B ORFEF SRR 5 LEF

21 pub. L. No. 97-164, April 2, 1982, 96 Stat. 25.
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ICOEHBEEAZRD ONIE, 72720, #2E, CARC 04 EIcE
THMHEMRZ . —DDIEFB OB ONTEEEZFFO LW 9 | BHERI R ER
TOHMPECE 8D T kib&ﬂotdﬂji%QiCM@:ﬂbf
o - BABLES, PR, BURZA®, 78, & OITIHREEA DR
BT 250 D KT SRR BRI 1T B ENEMMER & & 5 Lt”‘o
CAFC 1%, HIPRR B R T/  EREDO ST Lo THERABIE S, FRE S
NI IIZOWTIIREN R EREEZ T 25 L0 5 T, 135 2 HIRPER
HIFFOF T == I ffEToh D, fiEo T, CAFC %, [FFT (specialized)
FHIFTE VWS Kb, TEEPH (centralized) | HHIFT & MRS T 23 Y) & %
2B DY, CAFC THGEHF L7c& L. 2 OHWRIT - E M G = #epI T &

% Landes/Posner, The Economic Structure of Intellectual Property Law (2003), p. 7 1%,
CAFC OS2 E | T2 5 < BN TR b EER, MM EDSEFIC
B OHIE LOWHE] LIEATND,

# CAFC (%, EBEE G EHFT O RHHWN KR35 L, ROEEE S EEROKR
MBOFEIZONT, HEFIEL AT D, See 28 U.S.C. § 1295(a)(5)-(6).

# CAFC %, PTO OPHIEIZBEF 2 EICwT 5 L2 HE T 5, 7272 L, Hi7
HT O PAIE B3 2 FIWHE 972 BFRIZSZ T 720, See 28 US.C. § 1295(a)(1), (4).
% CAFC 1%, KEBUFIZHT 210, 000K RVLLT OFER (Bl XIFIAEIT 2123
b DOERS )T L GEIRHTEHFT S O LRI W THEFIEAL AT 2 (/1
4 v 71—k (the ‘little Tucker Act’) |, See 28 U.S.C. § 1295(a)(2)) ., F7-. HITFEREL
|ffr (the Claims Court) 725 D Eff (¥ v 1 —{EIC K2 KEEIFIZHJ 210, 000
K RABORER Z & T, See28 U.S.C. § 1346) . N (N19TSAERKIK 4+1% (the Contract
Disputes Act of 1978, 41 U.S.C. § 607(g)(1)) | & 2 BUFHEBI DR Z S (agency
boards of contract) D& JaHI¥TIZ %75 L7k (See 28 U.S.C. § 1295(a)(2)-(3), (10)) IZ
OWTHBEEEZAT 2,

% CAFC IZ, RESEFEIREZ B S (the Merit Systems Protection Board) DI & A D
H&JR 722 B R OB QW TR EEE A2 495 (See 5 U.S.C. § 7703(b)(1)(d)) o
T CAFC 1%, BfEHE AN OGERICET 5 EFFHHIFT (the U.S. Court of Appeals for
Veterans Claims) 7> 5 @D EFFICOWTHEBEEEEZ 43 % (See Pub. L. No. 100-687,
November 18, 1988, 102 Stat. 4105) ,

% CAFC OEHEDZEDMOTIZIZ DN T, kESH, See28 U.S.C. § 1295.

2 Cf. Plager, The Price of Popularity: The Court of Appeals for the Federal Circuit 2007,
56 Am. U. L. Rev. 751, 753 et seq. (2007) (CAFC 1%, H—D A2 EFTEORISGLE T2
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DEBERDDZEMNTE D,

CAFC DAL, Rili DL WFFFHEDBURIZOWT, £/, ZOUEER
IZOWT, EHI2F, H—o, FETE L, PRI, 2o, E2EIC
i CT& %75 (a uniform, reliable, predictable, and nationally-applicable body
of law) 28V, EVKEDENEEM 2 k2 LIS T 57201013 8
I LD X NZONT, BEHChlz o TilEmDd R SR TH DY,
chwﬁﬁ%\%ﬁﬁﬁﬁm\%@Mﬁa:/7ﬁ~XX/h:%L\
P & BIREMEIZ R T T e, O ZERNE, FRF I 6R 2 1k
T Lﬁﬁ)@uﬂa IRLETH -T2 & ROEER®mEMNREFHFIEICD
WCHEEZTIWMEND R0 o722 El2d o T, BRFOFETREHIFT O 51

LW ER, ROFHHE OHY R OIFOR L W) BHROWTAOHE TS,
M TIEZ2NZ L2 L TW5.).

OORENCRWT, FraF BT E WD 7 A F 7 LD b O TR, FEFOE
D EFHZ DWW TR PRI R TR AR BT 5 2 L IO T BRPRAITHG L
TeDIE, I8BTED Z & Th D, REDZREIL, 20#FLIC A > 7ot bR S,
HePIFTHIE 2 & 2 EE AR X %, 1970 RIOIC, SHHPFTO FEiEZE REE L |
UWHEDREE T HIODORERPELND Z LIZX - T, Bt LTz, See, eg., the
report of the so-called “Freund Committee” (a Study Group led by Professor Paul A.
Freund): Report of the Study Group on the Caseload of the Supreme Court, 57 FR.D. 573
(1973); and the recommendation of the so-called “Hruska Commission” (named after Sen-
ator Roman L. Hruska who headed the Commission): Commission on Revision of the Fed-
eral Court Appellate System Structure and Internal Procedures: Recommendations for
Change, reprinted in 67 FR.D. 195 (1975). ¥ ZEADOIERIIE U T, S PEREHHT
DRI T 281D 5 NITHREEZNE L TL2ZOMANPERINTND,
See, e.g., Alsup, Policy Assessment of the National Court of Appeals, 25 Hastings L.J. 1313
(1974); Bridge/Dimond, The National Court of Appeals: A Qualified Concurrence, 62 Geo.
L.J. 912 (1974); Gressman, The National Court of Appeals: A Dissent, 59 A.B.A. J. 253
(1973); Leventhal, A Modest Proposal for a Multi-Circuit Court of Appeals, 24 Am. U. L.
Rev. 881 (1975); Meador, A Proposal for a New Federal Intermediate Appellate Court, 60 J.
Pat. Off. Soc'y 665 (1978); Owens, The Hruska Commission's Proposed National Court of
Appeals, 23 UCLA L. Rev. 580 (1976). Hi—#HIFT 0% O #2212 B3 2 #1# 0> 37
HETEE) K O CAFC DRSS D703 - To SEEE NS DUV C OB > & | k&
2, See Lever, The New Court of Appeals for the Federal Circuit (Part 1), 64 J. Pat. Off.
Soc'y 178, 186 et seqq. (1982).
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WORENTWD KT, B 2 EMEERTTH Sh, RIBIZEVE O
MESINTZZ EOfFRE LT, HFHFEMHICB T D2EEHIAY  (forum
shopping) VA< ATOIL, FEFOMEZ#HL VY, Dl bRJEAE DK%
b b LY, BT, FRRHEOR M LM AV U, R KT
T ORI L FHEHICL > TORNESGEET 572D, Frariil B O YN
ML DI TdH D & OFBHN —MKINTe »72%2, Z LT, H—DPekiH
IO, 2D BWEER T 22 RADOMRN L FIETHL L £<
DNZINEZDIZBEST=DTHHY,

& T, CAFC ORI G284E %724 B, CAFCIZL, %?Hf%ﬁéﬁﬂf
AR 9 F RS LT &E T2 SRR T DI 2 23, il L7z,
L L, FFFOIERIEE & CAFC O FEFUTHWT, EFF R OWIEE T4 A

31 See generally Commission on Revision of the Federal Court Appellate System, Structure
and Internal Procedures: Recommendations for Change, 67 FR.D. 195 (1975); Senate Rep.
No. 97-275 (1981), at 3-6. Cf. also Archer, Conflicts and the Federal Circuit, 29 J. Marshall
L. Rev. 835, 835 (1996); Cotropia, “Arising Under” Jurisdiction and Uniformity in Patent
Law, 9 Mich. Telecomm. & Tech. L. Rev. 253, 260 (2003); Dreyfuss, The Federal Circuit: A
Case Study in Specialized Courts, 64 N.Y.U. L. Rev. 1, 7 (1989) [hereinafter Dreyfisss, Case
Study]; Peterson, Can this Brokered Marriage be Saved? The Changing Relationship be-
tween the Supreme Court and Federal Circuit in Patent Law Jurisprudence, 2 J. Marshall
Rev. Intell. Prop. L. 201, 202 et seq. (2003); Petherbridge/Wagner, The Federal Circuit and
Patentability: An Empirical Assessment of the Law of Obviousness, 85 Tex. L. Rev. 2051,
2058 (2007); Trybus, Federal Circuit Jurisdiction: This Court, That Law, 61 Chi.-Kent L.
Rev. 731, 738 (1985).

* Cf. Senate Rep. No. 97-275 (1981), at 6 ([HFF7Fi% (%) A/ _X—v a7k
KT HMERITHH3, 2T a A%, RBRIFEICHT HEE DR BT
TRV IFDCRE B D, B2 RE Uil 2 i i3 2 g 25 L,
ZLT, ZhHDOREFITOWTEIRE LR TUTRBRNAXITE > T, Rl
BB T 2 RLEIRARMERMEZ RO T ZENREETH L Z LN TH D, 1).

3 Cf. Senate Rep. No. 97-275 (1981), at 4 ([CAFC DAl IX, E&EOFE—MEN R
B LR DRI L7CIERIIC > W T, Eeick) 5 Bk S (forum) A f2fit
T2HDOThHD, () LR ETEXE CZ B GIC L - THREIEZHE S
A2 MUORPERR BT BAT O MOREAFTH T I3 S 2 v il R & Al 9
5.1).
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LEXHEXBEERAL T D, KEOEFWREEFF= 74— A A B
HIEE DI & B & BB - BRI OHIE O KT & BT W, — 4
WY T CRaT228E95 WITo2. KIOV3. &),

2. EREQHEDRRT

CAFC EW O HIEIL, Z< DETHRIIE WD, F—I1T. BELIIKD
HER N E LC, RO L L CHBE A FF OB — 0T
BRALIT, KEORFHEL . £V #— (uniform) 72274 (precise) & D
WLz, B—Lid, EnERCR—Th Dt 2EWT 5, £io. HE
CUEL ERPIRICRBLENTEY . ZTORR, PTO, NREHHET ROV
%%ﬁ:ﬂ%ﬁ%mﬁ%ﬁé’k OWTIEHHAER b DIZTED LW

LEBRT A%, FRCARREM S AV, CAFC X, 2 OFRRID
4*75‘7’2{%)% L, %ﬁ(ﬁ 538 C RO Sy hi B B e B & vk L7,
£ CAFC ORIHIOHIR DL VX, FieF I8 5 O FIHEMIR 4 PR fThg
V=720 THZLIZETDH, b LTWFF[EL L TEINEZOT

B 5%, W S DIERIEEN L0 Bl T —IT e D 2 LIk, FEFO T
AR RHT DA BT 4 TR L, 0, SEREBFEN, WKL
D LRSI, KD E ORI O AR B OftiR &2 THT 5 2 & & fE
L=,

' Cf, e.g., Adelman, The New World of Patents Created by the Court of Appeals for the
Federal Circuit, 20 U. Mich. J.L. Reform 979, 988 (1987); Archer, op. cit. supra note 31, at
840; Markey, The Federal Circuit and Congressional Intent, 41 Am. U. L. Rev. 577 (1992);
Rader, The United States Court of Appeals for the Federal Circuit: The Promise and Perils
of a Court of Limited Jurisdiction, 5 Marq. Intell. Prop. L. Rev. 1, 3 (2001).

B ZORBIBE NI DEFRIZOWVTIL, IR%E S, See Dreyfuss, Case Study, op. cit.
supra note 31, at 5. Cf. also Senate Rep. No. 97-275 (1981), at 6.

% Cf. Dreyfuss, The Federal Circuit: A Continuing Experiment in Specialization, 54 Case.
W. Res. L. Rev. 769, 771 (2004) [hereinafter Dreyfuss, Continuing Experiment]; Linn, The
Future Role of the United States Court of Appeals for the Federal Circuit Now That It Has
Turned 21, 53 Am. U. L. Rev. 731, 732 (2004).

3T Cf. Linn, op. cit. supra note 36, at 734. But see Chu, Empirical Analysis of the Federal
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CAFC OFRXIL L | FraF I BT 2 S Mk O BEFFECHIET O B iE O FE LT
Yoo TRt LI-REORI OB & LT, S D OREN S 5, )
WCATFI SN EBHIBIPIC BT, CARCIE, A DM E LT 2D
TATEHFTD TR LT E O B 80 L, 45 Mk oo PR B BT A%l 212
L7z s3r b O MR DT RCEHFE L2, LT, HEEREFELVCE
FAEERE D X, SHTRIEEAERAREE > TAY, 7277 L
RO FFE ORGP Tl IEEHTIA Y BBV TS & bbb T
%%,

S BT, CAFCIE, HUSROBEFREHPT OFHIE 2. FEHITHEHE TR
PRRETFER S 2 AR IS S 55 &0 ) JEN AR B | fifik
L7=%, Fiz, FRemi TOL< OERIT, D & b2, s iz

Circuit’s Claim Construction Trends, 16 Berkeley Tech. L.J. 1075, 1100 (2001) (CAFC @
REMARFTERE H b B9, CARC I X % MiF# I oo Hk O Bl L3 w7z
OIT, THEFIANS PR ARE T, RBHRFFFRBNRES LD E VO D0, H
HEERDOREI L WEITIRIRE EE - T D) &9 %.) and Lunney, Patent Law,
the Federal Circuit, and the Supreme Court: A Quiet Revolution, 11 Sup. Ct. Econ. Rev. 1,
76 (2004) (IO ARLEMEDOEHIFHIIC TS & | CAFC O O L OZALIT
R 74— A A MR LEEME L TRATREMEZ R S B2 & T 5.).

3 South Corp. v. United States, 690 F.2d 1368 (Fed. Cir. 1982).

%0 1982AF IR EHIIT S R IE (W48 - 7E21) 1L, ARERBL - F5FF EFRECHIT (the
United States Court of Customs and Patent Appeals) & &R [E G REHFT OHEFREL (the
appellate division of the United States Court of Claims) & % &K ® 7=,

1 Jd. at 1370 et seq.

1 CAFC DRRSZIT X 2 IEEHIfR ) DR ONTORFHIFEREMICE L, k&2
W4, Cf. Atkinson/Marco/Turner, The Economics of a Centralized Judiciary: Uniformity,
Forum Shopping and the Federal Circuit, 52 J.L. & Econ. 411 (2009).

2 Cf. Moore, Forum Shopping in Patent Cases: Does Geographic Choice Affect Innova-
tion?, 79 N.C. L. Rev. 889 (2001). BL{ED M7 #H T L~V CORFFFEDOUEEC 7)1 T
BN o & TG EAHFTEHE DR FSEI AR D MO M L 2R 72D D%
EHITEAFNC BT D584 a2y b« a7 T AORRR) ZRET HEITEOERETH
% H.R. 628, 111th Congress (2009) Zx i,

3 Cf. Dreyfuss, In Search of Institutional Identity: The Federal Circuit Comes of Age, 23
Berkeley Tech. L.J. 787, 788 (2008) [hereinafter Dreyfuss, Institutional Identity]; Linn, op.

132 HAMPEIRECR FF9E Vol. 34(2011)

REFFE D FE IR 5 il 7% 5 0 522 (Leistner and Kleinemenke)

LT Z LTI TnDY,

3. EFADFEEOEER

CAFC ORI kB LB b= b DD, CAFC X, iRk WifF S
NIT N TOMBEEZ R TE b Tk, £72, FikE L CAFC Ok

R DRk, T L TR LAREE V9o 2 HHNRT L 52, £
HR D PERRECEI T OAIRR X, FFRFIEICES L CENLAANZIZA S0 Tuieds
SEHLWRHEZEL Lt 5, oo bo—#ix, £
HrE VD LITRAY T, T CAFC OEREICHHRT 250 THY (LLTFD
a T D), MITHEZRFHIEDLL DO THD (b THI ).

) HamAHEH
CAFC 1%, AR SR E 22 Wz —MIZ, FERPHERE A BT N

A 7 A (a pro-patentee bias) D07 > 7’:7 o7 hOFHFTTH D L
E2HNT (BDHWEEEDILT) Wi, AISLATE D Z VR O

cit. supra note 36, at 736.
WO 2, R O (Markman v. Westview Instruments, Inc., 517 U.S. 370
(1996)) LARE, i@H OFEHIEIT L2072, WhWwh~—2r <2 - T U v 7O,
Y=y v T U7, WM BT O FREERMOE T ) I THY | 5
TR TRFFERFE D TR SN TV DA, FFFF7 L— AT OEER IS O
’@Jtﬁ:,ra% WL T, &YEENORINAZ T i A %A T 5 FHi Th D, Cf also
Allison/Lemley, The (Unnoticed) Demise of the Doctrine of Equivalents, 59 Stan. L. Rev.
955, 977 (2007) (Markman SRR OFER . BIEGRI2HES < FEMBPA L, =22 b
HIIZ D728 5> TND Z & 2RI LT D.)
5 Cf., e.g., Adelman, op. cit. supra note 34, at 991; Allison/Lemley, Empirical Evidence on
the Validity of Litigated Patents, 26 AIPLA Q.J. 185, 206 (1998); Dreyfuss, Case Study, op.
cit. supra note 31, at 26; Dunner/Jakes/Karceski, A Statistical Look at the Federal Circuit’s
Patent Decisions: 1982-1994, 5 Fed. Circuit B.J. 151 (1995); Kastriner, The Revival of
Confidence in the Patent System, 73 J. Pat. & Trademark Off. Soc’y 5, 13, 22 (1991); Mor-
rison, The Impact of the Creation of the Court of Appeals for the Federal Circuit on the
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a5 TOL ) RBIMIEY RO T2 W2 5000 Lt/
VY, CAFC AIIRRAT QBRI HERTE L~V TR L) & S D RERITAY
66% TH>T=DIZHF L, 1982472519854 D], CAFC NHEHRITHT D
LEHFFEE LTHIB LR D 0 b, B e SNTEDIF4% I T E R o
<, XD, BRSO EME T & FRREIC X A REORI G A
PER U722 &0 ROHEBRMEENF OB L, FrarteE BRIk & /1D =
EMTEDY, UL, I, 206 OMBIZOWT CAFC MR 1Y
HEE IR RIRZ R L D7 RIEHFT D REFHER B O A 7 X & ki
DLV DRI, li&/y&“*(‘éii%‘of:“%

ETBIBI L& 51T, CAFCOZEBIZLY | 22Kka@m U TE Y H—mn
DX 72 (uniform and precise) %Eﬁiﬂ%fc%éﬂf:“o L7>L. Dreyfuss

Availability of Preliminary Injunctive Relief Against Patent Infringement, 23 Ind. L. Rev.
169, 187 et seq. (1990) (CAFC F% %, FaFR FHICur T 2 W ER A LI ENED Hh

FREMEREE 2722 &6, CAFCIE7 T v hO#FHFITHD ET5.);
Thomas, Formalism at the Federal Circuit, 52 Am. U. L. Rev. 771, 773 (2003). But see

Golden, The Supreme Court as “Prime Percolator”: A Prescription for Appellate Review of

Questions in Patent Law, 56 UCLA L. Rev. 657, 678 (2009) (CAFC [ZO>W T EESN S,

FFFFHEE (SRR I O, T A L1d, REIZIE. CAFC ARz 1T DAtk
B, BPOFHENMDOTDOREL L TRFFZM D Z & 2l THEET 2 I7mIZma-
TWEeZ LIk bDTHDET D).

16 See Merges, Commercial Success and Patent Standards: Economic Perspectives on In-
novation, 76 Cal. L. Rev. 805, 822 (1988).

17 Cf. Dreyfuss, Continuing Experiment, op. cit. supra note 36, at 770.

8 Cf. Dreyfuss, Case Study, op. cit. supra note 31, at 29; id., Continuing Experiment, op.
cit. supra note 36, at 770.

¥ CAFC OHLEEFEC L - TEBLS NWIOKERFHEDS T, L L, M
ek (Holmes Group, Inc. v. Vornado Air Circulation Sys., Inc., 535 U.S. 826 (2002)) z
Lo THENPESNTND L N2 50 Lt EEEEHIEL. FrrEIc S <Gk
EETDHEETHIUL. —MRIZ. CAFC 2EFM G EHHTTN L O E§FE2 T TZT 5
Ensz 2: T“E!?)Zp M. b LS RETFICIR SRR E DD ORFRICB N TOREE S
NIHEITIE, CAFC B LR 2235 2 L3N e LieoTh D, Z okt
QWC@%%%&LTﬁﬁﬁ@%ﬁk\Hﬂ& (S < FERIC DWW COE I 4
HIFTOFIER R K O HBEEEIC OV T, ERAREMEZE T 2T T\ b, Cf Cotropia,
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7% CAFC Ol DR ENTEI 4 2 LERIFFZEO T TREL <IB72 X 51T,
FEBME & —1EE, IED IEMME (accuracy) & & (quality) % E0RS
b OTIERNDY, JEIE, FrREi a3z 285, EOBBUR &K O
FHRBAN O 2 — W —DEFEIRE LT, BRI RIS T 25810, IEETH D
EWVD ZENRTED, EMMET, £ O FIEKFT 5, 2, B3,
Fx R BEBRB BB IRER 2T T HDICHB LTV D &0 ) BT
FLFEVNHD (cohesive) T &, LT, FHFTORRMN, [IEA] ERR
L&D ELTWD LA BT HBOR % AN OB S O
& L’Cuﬁ'ﬂﬁﬂ’C%’Cb‘é EEBWT Y, MRoL A Bl iX, B
TR DR L~V O SR B E A RO R O #CHI P 2 LT h
ix. E@E’J Wb 726 SNDREMICTE 02, £z, BEENERS N
DL, FemOMEE L | CAFC OFHIE A, i, FFFFHEICR D FEED
Mﬁ%—%&&ofﬁﬁb\%ﬁi®gw%ikAE%éf\%®%%\
—BEMEDdH 5 [HHETD I8 (policies of the court) Z{EV EIF7=Z &1
E2%, Linl, BB HLERIEORIEATA L . EMRIEICLERZNE

op. cit. supra note 31, at 286 et seqq.; Mayer, Reflections on the Twentieth Anniversary of
the Court of Appeals for the Federal Circuit, 52 Am. U. L. Rev. 761, 764 (2003); Peterson,
op. cit. supra note 31, at 253 et seqq. But cf. Dyk, Does the Supreme Court Still Matter?, 57
Am. U. L. Rev. 763, 768 (2008) (CAFC LIAOBFRPERRFHI TS, FEFFEDOFRERIIA
K[RCHLGTL2E9ICR2ZLIEHV/RNTHA S, RERL b L HMOPERK
HIFT RS 2R BT D 2 12700 Th . 19824 LIRT O EFR KT o0 P 1 4 )
BEE U TOMEAZRWATREMEA RV Z &b | 58 CAFC IZ X 2 HIflEIC R S
L2526 ThD, &75.).

% Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 796; Nard/Duffy, Rethinking
Patent Law’s Uniformity Principle, 101 Nw. U. L. Rev. 1619, 1620 (2007).

I NLOMEDORR EERICOWVWTIE, KESW, See Dreyfuss, Institutional
Identity, op. cit. supra note 43, at 796.

%2 Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 796; Linn, op. cit. supra note
36, at 735; Nard/Duffy, op. cit. supra note 50, at 1643; Plager, The United States Court of
Appeals, the Federal Circuit, and the Non-Regional Subject Matter Concept: Reflections on
the Search for a Model, 39 Am. U. L. Rev. 853, 855 (1990).

% Cf. Allison/Lemley, How Federal Circuit Judges Vote in Patent Validity Cases, 27 Fla. St.
U. L. Rev. 745 (2000) (12 & 0 U4 SRR S 7= %5t BURIEHL) ; Lefstin, The Measure of
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X, KT 2 BROEDIZTbhd Z &R V5%, CAFCIE, AIEE
o FEH O = — XOEAMTHES ORI R D EFZAS I+ FE LT
WA L Qe g LT, S TE 7, Zaud, CAFCH, 1EREME X

0 LREER O A BT 2EB Ao C& LIz ky, 2Ot
TP RN R b O L TR D GERIZRD) NT U AR LBTEH L
TERZEDRERENZ DN LI,

EOEMEM: (accuracy) 1ZBIT 2 KL, CAFC OHPDEIZOWT O
R L EESE OO N TN D, FRHCIEE, EBF L L OMREN, Frrlk
DFBAEFZER T 5 2 & ABURIN B ICIB T TROL S 2 & fTic L T
1%, CAFC DR J7 ik & MR 72 BN E G DR+ T 5 & ]
LT& e, PR E BIET 5 2 & Ot B A O TR 2 HIWnE R 57
DAND Z EIZ, CAFC ABLEH > TWRNIZ EICHONTH, Bans
BN TES, WIHBMEIIE, CAFC OHEDZ% < 1%, Frikoalis
RN A, BRE LT, o, B—Rbolcd 22 LA RRL T, HEEE
EEESNTWe, oL, ko, TR RERMTroH LR > TW
DTN ABRAFT DAL Tl & 2R TE D RO RFEL ST,
BHEARICHAT S 228> T A% LT, #itH2Z7 s, 2o

Doubt: Dissent, Indeterminacy, and Interpretation at the Federal Circuit, 58 Hastings L.J.
1025 (2007); Petherbridge/Wagner, op. cit. supra note 31.

% Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 797 GHLFR i i £ KSR
Int. v. Teleflex, 550 U.S. 398 (2007) LARIIC, MEAMEELRIZ SV T CAFC OHIFIEDS
ML L =Mz @l b OO IEOEMMEZ D SELEEIZ R L2 &ic>
W LTV D, ).

% Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 800.

% Cf. Burk/Lemley, Policy Levers in Patent Law, 89 Va. L. Rev. 1575, 1578 (2003); Drey-
fuss, Continuing Experiment, op. cit. supra note 36, at 782; Nard, Toward a Cautious Ap-
proach to Obeisance: The Role of Scholarship in Federal Circuit Patent Law Jurisprudence,
39 Hous. L. Rev. 667 (2002).

5T Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 809.

 Cf. Dreyfuss, Continuing Experiment, op. cit. supra note 36, at 773, Rai, Engaging Facts
and Policy: A Multi-Institutional Approach to Patent System Reform, 103 Colum. L. Rev.
1035, 1115 et seq. (2003); Thomas, op. cit. supra note 45, at 774. L L. FiL OHkIC
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5B MR HEOBERIT, L~V TEHFT OB &R 202
LiZhrmb Ly, BifsxE3 25 [ESOPEFFE (peer appellate
courts) | A7p <, Fiz, R EBITMIZ LT A LRV, CAFCIZ
Lo T MYDEREEZIA> THRARETE T2 2 L2200 ToOA T o
TRHEVFELRNDOTHDLY, PrDHEROEORS &, —ERAL
ToSI R BT D T LRI 2R B & A E © T Ak CAFC BRSZO &
HEYD—>Toh o721 LT OIEMMEENE (legal certainty) A %&b LW H DI
LTWD, SHIT, HREmEN, ol Lz CAFC ORFFFRIR ¥R
DFRTCEBLUIBOBE L TND &0 ) FHEICE - T, BRI —
JEE 2o T B%,

B OBREFHE D RIEAT o2 L B & RSB D) BirE s Tk
B O] FRF (FTeb b GREED) IRWERFEMEIC LV RO LR 1
Lo T R IR IF T 2B DA MR A 2 SE LR AR, 2720
REREARINRAT S, GREEID) ROFFFEMIC X0 | fEkEdlic

I E L ZDOAZOFBIZOWVTEHEMICH L TWD D2 H 5, See, e.g., Festo Corp.
v. Shoketsu Kinzoku Kogyo Kabushiki Co., 234 F.3d 558 (Fed. Cir. 2000) (CAFC O KiEiE
HRTH Y | Federal Reporter TBAE % 5, 6 DDOE L% F1e.); In re Bilski, 545
F.3d 943 (Fed. Cir. 2008) (it D KIEIEHR T ¥ | Federal Reporter T64H % 51
AODEEICEE SN e E RN & Tn5,). Cf. also Michel, Judicial Constel-
lations: Guiding Principles as Navigational Aids, 54 Case W. Res. L. Rev. 757, 767 (2004).
% Cf. Dreyfuss, Specialized Adjudication, 1990 BYU L. Rev. 377, 381 [hereinafter Drey-
fuss, Specialized Adjudication]; id., Pathological Patenting: The PTO as Cause or Cure, 104
Mich. L. Rev. 1559, 1570 (2006) [hereinafter Dreyfuss, Pathological Patenting]; Nard/Duffy,
op. cit. supra note 50, at 1641; Rader, op. cit. supra note 34, at 4.

0 200547 5 200T4E D RBEF R B 7 RO RFRFRIFAFE L, 7T D0 TR
WA L UIEY 14 LTz, Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at
791 (note 20). But cf. Duffy, Comment: Experiments after the Federal Circuit, 54 Case W.
Res. L. Rev. 803, 805 (2004) [hereinafter: Duffy, Experiments] (4% DFFFANNRIEL S 40,
EFRIC K DR OELORERENE D T &k, 07 L b IEMRHEEMEA KT T
% 2 LR TRV RFEOIEFER S WA S RFFOMEA S E Y |
FARD AR NERAMTE D LI 570, RILVFRITHE A 2 REER S 5 & &
=T D).

1 Cf. generally Galasso/Schankerman, Patent Thickets and the Market for Innovation:
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T OO EE M-I TSRS DIV ETHET ., BiFo
Al A G L U CHEBERNER L, EEOR
BT ABL—%5| SR IT 2010859 20k HEREED
e mBE L. fRRT 572003 2 M, EIHIGEENC L > TEBLE fot UIN
AER 2 A BT Z L 21T, SR RDELERE LT, =6
(2, BN 7 B CRRF 2 US4 2 BN B E - T D 2 & RS
ML TWD Z LIS RD ., FFFCHED a2 FAEER L, —HooE Tl
RFo7zd DO a A MRZIUICT L DFIEEBZ TLE D &0 ) FHiE %%w
TWn5%,

F7o. CAFCOFERIZEH L TRHAINIBZOL I —D2Dfl & LT,
CAFC T O TIE 2 < MR E T O — I 72 & 2B b 5 b
DR %, ENEMBNE LR L O ORET H72DI0E, BEOKSZ
VEEET 5, LinL, —MEREIEZ R OB~ T, FMRY 723824
Frid. it (mainstream trends) 7> 5 BEAL 7215 M OVFEHS 2 T AT B 1A 53
RN, Z DT CAFC AMEIED S 2720 2 LIk, WL Do B

Evidence from Settlement of Patent Disputes, CEPR Discussion Paper No. DP6946 (2008);
Hall/Harhoff, Post-Grant Reviews in the U.S. Patent System — Design Choices and Ex-
pected Impact, 19 Berkeley Tech. L.J. 989, 991 et seqq. (2004); Harhoff, The Battle for
Patent Rights, in: de Meyer/van Pottelsberghe (Eds.), Economics and Management Per-
spectives on Intellectual Property Rights (2005); id., Patent Quantity and Quality in Europe
— Trends and Policy Implications, in: Kahin/Foray (Eds.), Advancing Knowledge and the
Knowledge Economy (2006), pp. 331 et seqq.; id., op. cit. supra note 5, p. 50.

2 Cf. Baker, Can the Courts Rescue Us From the Patent Crisis?, 88 Tex. L. Rev. 593, 597
et seq. (2010); Burk/Lemley, op. cit. supra note 56, at 1627 et seqq.

% Cf. Jaffe/Lerner, Innovation and its Discontents (2004), pp. 34 et seq., 59 et seqq.

% Cf. Bessen/Meurer, Patent Failure: How Judges, Bureaucrats, and Lawyers Put Innova-
tors at Risk (2008), pp. 68 et seqq., 212 etseqq. (¥ 7 b 7 = T DOFFFFO 2 A K« X
X7 4 v NEEO3HTEZ LT 5. ); Dreyfuss, Institutional Identity, op. cit. supra note
43, at 794; Vermont, Taming the Doctrine of Equivalents in Light of Patent Failure, 16 J.
Intell. Prop. 83, 84 (2008).

% Cf. Duffy, The Festo Decision and the Return of the Supreme Court to the Bar of Patents,
2002 Sup. Ct. Rev. 273, 277 et seq. [hereinafter: Duffy, Return of the Supreme Court]; Janis,
Patent Law in the Age of the Invisible Supreme Court, 2001 U. IIl. L. Rev. 387, 397 et seq.;
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HAH 5, (2. CAFC X, HEFRBCHIFT TR HWR TIND L
5Fv&%wﬁﬁj%ﬁtﬁwofﬁb%\awci\ﬂﬁé%ﬁﬁﬂ%
BT 285770 —FRE A, BRSO LY | IERTER S
NHEVI RN, PEESEEF RS, B IT, CAFC RV 240
LIZGAI, TNEBET D Z EiE, YFEEOTE L ORGRTEH LY, &
WO DL, FiEtiE, T TIZUART CAFC 1T & - THIlr S =iz >\ T
FEEm L, H 50T Tl CAFCIZ L » THEM S 7z ARG 2 =
EEBTTERDNLTHLY, o T, EBFEMN, EHERIEEZFRESE
% b CASRME 2 0 B RHIC CAFC 281V #lde & 912, CAFC ZH)i) %
EWVD T B LR, MEEE MO Z o X5 ARlE, TKEYSEEO
AFILE (a “repeat player disadvantage™”) | & FEIEAL TV 5%,

TR DAL IEZEAE - T LE S ML, MR OB ORI K -
T, SHITHIRS LD, HD7EOME (22 THERRERE) 2, #illkT e o
FHFTOREN ORIV 5 2 &1, YO HOBEOHNN, Thdx
u%ﬁﬁ%ﬁ PR & DOBRTIE, AU v FERDITTDHLOD, 20N 2m

NICHEMEDOFICENROIL, V=X TV A NDBEZHNEDRIEICHFST
HTENRL D LN ZEBLEKRT LY, LarL, Y=2xT VX NOB

Nard/Duffy, op. cit. supra note 50, at 1620; Newman, The Sixth Abraham L. Pomerantz
Lecture: Commentary on the Paper by Professor Dreyfuss, 61 Brook. L. Rev. 53, 62 (1995).
% Cf. Adelman, op. cit. supra note 34, at 987; Dreyfuss, Pathological Patenting, op. cit.
supra note 59, at 1570; Markey, The Court of Appeals for the Federal Circuit: Challenge
and Opportunity, 34 Am. U. L. Rev. 595, 599 (1985); Nard/Duffy, op. cit. supra note 50, at
1632, 1635.

7 Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 808; Nard/Duffy, op. cit.
supra note 50, at 1623, 1630.

5 Dreyfuss, Pathological Patenting, op. cit. supra note 59, at 1570.

% Cf. Dreyfuss, Specialized Adjudication, op. cit. supra note 59, at 379; Duffy, Return of
the Supreme Court, op. cit. supra note 65, at 277; Janis, op. cit. supra note 65, at 404;
Posner, Will the Federal Courts of Appeals Survive until 1984: An Essay on Delegation and
Specialization of the Judicial Function, 56 S. Cal. L. Rev. 761, 781 (1983). However, cf.
Plager, op. cit. supra note 29, at 753 et seq. (CAFC 1%, #HIFT 2RI 2 #ofE o &
R O pGREE O @M & O FIRTORPIMEL R < > TR D HIE LV 5 R
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REWBNERT 27 7 —F0hR, [Fov s - TR RNTU2R
(checks and balances) | DfIFHAEAEY | DN TIFXfG & T HIES N H E
DICHEMIC2 5 Z L2 (Tbb, hoESBFICBWCGEHR S
FAED (EFD) A I AL — o HTREET S Z 2 &) BT, BE
LWENZHH LD TH D™,

T DA E (practice) 13, EAEEXETLENNH D, HrEFkD
59 RIESE T, EHEOREICBW T, IBOEMEICEFE LT D AL
LOFEZNSIICOIEL T, E0biy, 29 Ths™,

b) il KGO

CAFC 235 F TV 2 #0058 — %, W 726 R G & 13V an7e D
HOMNEW D 7R, BRI, BeBFTOREEHIEE (the judicial
hierarchy) @O CEEPHEHFT 2V LEPHIIRNIFT A & 5 (ST 20 &
ORI EBIE LT\ 5, CAFCIZDWT, Dreyfuss 1X, ZOREIZEIT 5
ZODEREXBILTND™E, b L ., CAFC & HUFEHFTORR. K
U CAFC L s B OBR Th 5,

aa) CAFC & M5 #:4IFT

CAFC 1, #7EHIFT & DRRICOW TERRW B 2 ic B 5 .
CAFC I, W@ OBEDH &% T 5, FrafBIZ oW Co B FEE
EREOVEREHEITE LT, 2F 0 R 28ELHmI Z Lk,
DEIFITHONWTOHMME LR AT TH A I HHFrE LT, RLsh

IR WA EE KT S,).

DI KO AR IR O BT A 1 < To IS FFRFERARIC oW T ol A
CAFCTZIF T/< Ha< &b b 9 —DOEREHFTNIC b ZERDLNE TH D LR
THLEDE LT, WEBM, See Nard/Duffy, op. cit. supra note 50, at 1664. = DHESE
Wt A E LT, k&SR, See Plager/Pettigrew, Rethinking Patent Law’s Uni-
formity Principle: A Response to Nard and Duffy, 101 Nw. U. L. Rev. 1735 (2007).

' CAFC DHIBNEDRGE L <. 2328k LWERBHNR D 72703 b Y JE AR Kk % A4 U725l
IZ2WT, %Ik, KOV, =5,

2 Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 801 et seqq.
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720, L AN, FHFTOBEIZEIT D CAFC OLEST, T7bh,
FEHPTE L TR SN2 E WD FEREITLY | CAFCIEZ OFMMEZ 44>
FIET D ENTER, B2 BT A S 2R, Bl E I,
EME R HAN 2 B U, 452D 7 L— A & S THAN & iseie By (OFik) &
DORRE T DHEN 2 HICO) D Z N TE D, |ETHUE, FHFo
REFMEIE, & L CHEREICHET 20 THS™, L, FEMBIC
RDHMNIE, —#RIC, FEEFELVLTREN, CAFCIZ L 2 HEERHE
DORFEOFEIL, THIARFRY (clearly erroneous) | FEHEIC KV [RE S 41T
WHB, ZOFEMED T, FEREREIL. TGRSR 240 L7z 2 L3Rk
POMEFETHL LB LN EEIRE, TOFRFEREEZZIT AN T
IE72 B2, fEo T, CAFC L, HIZ, FRITHESTIXRZR DI
Lzt LT, EEEOHREET Z LI TERVOTHS, (ZDEH7%
=LA ED ) EMEFEFRDHA2 () 13, Wo Tl ABTRAR 257 E
EPEGRE L UL TOR/FN LY | FEMEORE IR bt T 2 EH
P2 S5 2 LIk v | FNEEBEOEROMRFIMAZ X% 2
EEBEMLIEHETHD, L, ZOREICEY, CAFCIZHOWT, k
O LD R E LA TS, CAFCIZKES D OEEESRHFT LY bER
Tk & PWEZ R 2 TR0 | MR HINI R A2 B e b 2 BT 56
NEFTHITH00b b HEEREE L-L OFHFFHREN Th 57280
W2, LIE LI, M2 R BT 2Rl noThr™, EHIC,

™ Cf. Golden, op. cit. supra note 45, at 667 (note 51) (CAFC OH#BE 22 M H 1X, K
8007)> 5 1000 DR FFFE DAL DN CTOHIEHIBIM L TW 2 EFEL TV 2.).

™ Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 802.

™ Cf. Federal Rule of Civil Procedure 52(a).

" Cf. Anderson v. Bessemer City, 470 U.S. 564, 573 (1985). CAFC |2k %, B[220

DIYEDTEHIZOWT, LUFZ &M, Cf. generally Casey/Camara/Wright, Standards of
Appellate Review in the Federal Circuit: Substance and Semantics, 11 Fed. Circuit B.J. 279,
298 et seqq. (2001-2002); McGirr, Panduit Corp. v. Dennison Manufacturing Co.: De Novo
Review and the Federal Circuit's Application of the Clearly Erroneous Standard, 36 Am. U.
L. Rev. 963 (1987); Stoll, A Clearly Erroneous Standard Of Review, 79 J. Pat. & Trademark
Off. Soc'y 100 (1997).

T CARC OHEAEDFPHIC OV T OFFMARSHTICoE . L F22 M, See Rai, op. cit.
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HRIB2 (a) 1X, FEFBEHFTNRH LIRS TOZRWIRY | 20l 4%
FERNE LTSI, B0 —ME2HERT5 2 L12o0To
CAFC DRENN BRI ZFR L T 5™, —iF, CAFC 13, FF O EIE 22 4T
Bl 2 1L, ESPEORIBESS 7 L — MEFRIZ OV T, Z s ERRRE T H 5
EEPNRBEL T AR TH D & LT, FiHIZ (denove) AT HHS
G5 LICky, RRoMEAZEREL LS & LY, Lol @R
D Dennison v. Panduit FAEHPIZ LY | CAFC 23 Z OIS 2 W5 Z &
3 7Y OREEL 6 TN DY,

bb) CAFC &8 b a4

CAFC & 15 #pIHT O BIRIZ DWW T ORBBEICIN 2. CAFC I FR iz i 4%
EOMTHERBRICH D, B £, BHPFTOMEREOHTH CAFC D
PriEIZ &R T 5, CAFC B—OEZIIC OV CHBEFIE L AT LR
OPEFRBCAFT & U TRl STk, B m#kiL, SZiEnt, b
FREEFEIZOWT, EELWRPLUZE LT E T,

B ERIT. KEICB T 2 REOFIEKE L LT, EF0OBGE L 0k
GMEERDOOEERRE I, o, IEOEMRICEIT M EHERE X

supra note 58, at 1052 et seqq., and id., Specialized Trial Courts: Concentrating Expertise
on Facts, 17 Berkeley Tech. L.J. 877, 881 et seqq. (2002). Cf. also Dreyfiss, Case Study, op.
cit. supra note 31, at 47 et seq.; Linn, op. cit. supra note 36, at 735 et seq.; Michel, op. cit.
supra note 58, at 758 et seq.

™ Cf. Dreyfuss, Case Study, op. cit. supra note 31, at 49.

™ Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 802; Rai, op. cit. supra note
58, at 1057, 1060.

8 Dennison Manufacturing Co. v. Panduit Corp., 475 U.S. 809 (1986). Cf. generally
Herlihy, Appellate Review of Patent Claim Construction: Should the Federal Circuit Be Its
Own Lexicographer in Matters Related to the Seventh Amendment?, 15 Mich. Telecomm.
Tech. L. Rev. 469, 511 et seqq. (2009); Hillen, The Court of Appeals for the Federal Circuit:

Independent Review of Patent Decisions and the Constitutional Facts Doctrine, 67 S. Cal. L.

Rev. 187, 194 et seqq. (1993); Maida, Patent Claim Construction: It’s not a Pure Matter of
Law, so Why Isn’t the Federal Circuit Giving the District Courts the Deference They De-
serve?, 30 Cardozo L. Rev. 1773, 1802 et seqq. (2009).
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AT D L&, ERDTHEE LD, EREENFEET D HMED
1 & A EIE, #E EFRANL T (petitions for writs of certiorari) 12X 25 H DT
BB, ZOWNLTIE, T35 5B M (compelling reasons) | 23385 5
AR T ARG D, OB &, IR, EEREIER
FLEOFEROBEVOMER, FNEFHICBE L, 3 TR0 s FI
SNTWEHFREEZ L B2 D ORI NG E O IE, HREI
B9 5 HE AR RO MR | o ONE R i 3 D1 £ O HIB S E R AR T 5 T
AR DRI TH 5%, BIROHKIN G, B REEIL, HIZZOHRH
VLT HMEICIRY D D K oI, D TR A EEISEIE e < Tk
BV, AT, MOESE L kR, FFREIC OV TS, BRI,
H D OB K OG- THRFREEZ TR CE D L9, A L OFEMHEEZE
B, RN E O BRI A GEDE BT, O SE A TR 3
N5, B RmEIL, 13 A EOEEOFHIKT I LT O L)
BT 9> T THMEHTFT & LoD Z L3 TH 205, milL,
PERRFCHITH TR DNV — AR HS W DT 2R T2 2 L0 b1
DIDRERICHI D Z LR TE D%,

Ln L. FFaREIC DWW T, 1982400 CAFC OAIRREUK, s —mic
720 EE A OEIE A L E LT D KD A, PEFRECHIFTHI OV EN R
RIRDN— P L DHERMNEE A LR o725, o T, ok 8
TROND L5 7, PEERBHFTM O RAEOMEN, HE LEZRDOH X
MBS E I R BOEBEZMT 5 &) [H#E X7 A (the “signaling
system”) | 1%, FFFEICOWTILIF E A EARAREE Ie o 72%, 20 Z &I,

81 Cf. Rule 10, Rules of the Supreme Court of the United States as revised on January 12,
2010.

% Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 806.

% See suprall. 2.

8 Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 276 et seq.; Dyk, op. cit.
supra note 49, at 768; Janis, op. cit. supra note 65, at 407; Nard/Duffy, op. cit. supra note
50, at 1644; Rader, op. cit. supra note 34, at 4. However, the Supreme Court’s decision in
Holmes Group, Inc. v. Vornado Air Circulation Sys., Inc., 535 U.S. 826 (2002) might
re-introduce circuit conflicts into patent law (see supra note 49), and may thus help the

Supreme Court in identifying questions that merit the court’s attention; cf. Holmes Group,
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PRNERICRE W BEEZ Q0D REBOEDTFICBWTIE, 4F
BN LR 2B UL CHEGA, EERERHIFTH OB RS T D &
IFEIZL ST, bHMENEREEOFIHEZZITHITED HIFEAL
TWHZ %77, LnL, CAFC DA, —i%IZ, YFE#HIL CAFC 0¥
A R F ORIBNHAR T D Z L 2R SR TER bRy, ZOfEE
VAR U CHERICHE LV, Ae e 6 REICRRIFE O 5B Tl w0 )
BN DI CET RS> THZEDE L BRHRENTE N Th 5%,
1> T, CAFC OFRALOFERE R IR i 5k 23 ] O R Sk 0 Hopsid L7z,
RFIZ CAFC BRALIE B OBUER], BIRE @B, FraF il A3 ) S & 2 o
Tl ORI EZEET 5 Z LICHLOXREZRE L, ThUSoREIZ DN
Tk CAFC OEEFPEIZ S MR ZER TV L 5 B sy, UL,

535 U.S., at 839 (Stevens, J., concurring in part and concurring in the judgment); Duffy,
Return of the Supreme Court, op. cit. supra note 65, at 282. JT4F, JFFA 4 F5 23 & 5 RIE
WZOWTH R EFHOER A OEIMT 5720, —EBZ < OflE EoFEE (Blx
[ZPTO) 2 LIROZ ANE T 2B E2RHT 2 X 927, CF Duffy,
Experiments, op. cit. supra note 60, at 808; Eisenberg, The Supreme Court and the Federal
Circuit: Visitation and Custody of Patent Law, 106 Mich. L. Rev. First Impressions 28, 30
(2007).

8 Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 807.

% CAFC DAL D12 I BN T, ERRAmEIL, BLFObH$ 0 b MFORFRFE
%P L7z, Dennison Manufacturing Co. v. Panduit Corp., 475 U.S. 809 (1986);
Christianson v. Colt Industries Operating Co., 486 U.S. 800 (1988); Bonito Boats, Inc. v.
Thunder Craft Boats, Inc., 489 U.S. 141 (1989); Eli Lilly and Co. v. Medtronic, Inc., 496
U.S. 661 (1990); Cardinal Chemical Co. v. Morton International, Inc., 508 U.S. 83 (1993).
CAFC OHIFRIZHE T 2 IR AR OFE IOV T OB X | ki 2,
See Gajarsa/Cogswell, The Federal Circuit and the Supreme Court, 55 Am. U. L. Rev. 821,
824 et seqq. (2006), and Golden, op. cit. supra note 45, at 668 et seqq.

87 Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 297; Eisenberg, op. cit.
supra note 84, at 28 GEIT I ORFFHE & OBIRE TR EKZ Tt & —FfElcia =
FTIREEBHED I WBL & T OBIRICHIZ 5.) ; Janis, op. cit. supra note 65 (& D]
% T2 7Z2WEEZORR) IO, CAFC 23 [452 EORFF @& T 1272
72 &3k %.); Snyder/Davies, The Federal Circuit and the Supreme Court (Circa 2009),
19 Fed. Circuit B.J. 1, 3 (2009).
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19964-0> Markman kOB e S EHIRS 25 L LT, CAFC DT 44k
AR D MR DOIE L S ORRGE & | RFFFE R OVRERTFBOR ORI 6t % 8 R 5
EEOMOIT, L RO TWS, FHPELLE, EFR R RO R
LB EA R L b TH DY, —HoH 1T, EREEES
Brdt 2 O% <) KSR oDk, BRmE O, R0k
23T B 8k& & CAFC O FERRICKI T HREAE T HOREEFEL TN B,
7. IR AR OFEAELOBIINL, CAFC O R EROBN TR L,
KPR ORGE BRI, R ORFEOR LORIEE R L 0 & o, #
fig nfHE7 e, Z L CHEEL LT WL DL 95 Z LICCAFC B L= Z & %
RTLORELFHTAELH DY, bob b, WA liTnx, B RER
2% CAFC ORFFF ikl A i3 2 80, AP Thy . kicik
72 CAFC &8 b v £k O FH ELAE ) B OV F O L3312 B 2 [ L 3tlk
FLTWVD,

S BIZ, EREE I L DFAN DR LI, CAFC 3L E Lif 7 ®
BAMEMIIELET S 2 L 2N L CX TRt b B, ARSI (AR &
ST RBITIERRE BT 5 2 LI, ffL U RRFBOR IR AF L T i=F,
B 2L, BEFOIEIZHE - TH7R ) O &% LI B FOoHEFIT, KA
WEELGZ2DZENHVHELY EBIZ, BLTOFNZRAD L5, BHE
D—EDOFEFTIE, Z< DAL IHB STV, B LWHIBIEZ ET
DIZRWEHAZEL, TORMER, MEICKEZ2a A AL TLESTY
Do

8 Markman v. Westview Instruments, Inc., 517 U.S. 370 (1996).

% Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 298; Gajarsa/Cogswell,
op. cit. supra note 86, at 822 et seq.; Golden, op. cit. supra note 45, at 668 et seq.

% Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 807; Eisenberg, op. cit.
supra note 84, at 28; Peterson, op. cit. supra note 31, 246 et seqq.

1 Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 284.

RIS D1k L IEOLEIC L Y RERBABREN 720 SNFIcHONWT, %45
I 1 ROV, 2, SR EEIC & DRFFEOERIChN IR E L3 x b e,
FTEIZL DAL DRREEMEIZONWT, LLFE2SM, See Golden, op. cit. supra note 45,
at 687 et seq.
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