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��+,"#�!LMA�2©-!±Z'X²UJ�!4UCEÂî'��?See Beier, 
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���Pub. L. No. 97-164, April 2, 1982, 96 Stat. 25.�
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%&!�FUV�òN	
F�2?&�CE�����DEïÐGÐspecialized×ö

$%&4<)�K�Eï���Ðcentralized×ö$%&4RW^Q¾¿4Ã

z�T2��?�����FXcUJYDE�!%ËABHef1K$%&A�

���������������������������������
���Landes/Posner, The Economic Structure of Intellectual Property Law (2003), p. 7�DE
���� !mnABHEïa���E�Z�[\]F1�ê6NE����!«¬A
a�2-.�!Ì^ö4R>F<2?�

������� DE`íIJ$%&!_¢%¦A[12�cE89`íIJ`aº!_¢
bc!û-AB<CEÐÑ�¥'�12?See 28 U.S.C. § 1295(a)(5)-(6).�
������� DE�	� !Ø A�12ËpA[12�c'û�12?J�UEÙ^$%
&!Ø r/A�12%¦A[12�cD��N<?See 28 U.S.C. § 1295(a)(1), (4).�
�v����� DE_`�LA[12��d���_ódÂî!Q{ÐKe�Di�EfA�1
2�!'g�?×A�UEefÙ^$%&=�!�cAB<CÐÑ�¥'�12Ðïh

�ñi�� �the ‘little Tucker Act’×ö?See 28 U.S.C. § 1295(a)(2)�?VJEefQ{$
%& �the Claims Court� =�!�cÐ�ñi��A�2E_`�LA[12��d���
_ódj!Q{'�ë?See 28 U.S.C. § 1346�E89���ÁkMjkÔ� �the Contract 
Disputes Act of 1978, 41 U.S.C. § 607(g)(1)� A�2�L§�!Mj`aº �agency 
boards of contract� !_¢%¦A[12�c �See 28 U.S.C. § 1295(a)(2)-(3), (10)� A
B<CÐÑ�¥'�12?�

������� DE C����`aº �the Merit Systems Protection Board� !¬4>x!
_¢�Nbc89%¦AB<CÐÑ�¥'�12ÐSee 5 U.S.C. § 7703(b)(1)(d)×?�
������� DEOëP�!Q{A�12�c$%& �the U.S. Court of Appeals for 
Veterans Claims� =�!�cAB<CÐÑ�¥'�12ÐSee Pub. L. No. 100-687, 
November 18, 1988, 102 Stat. 4105×?�
�Á����� !�¥!�!q![�AB<CDE3'��?See 28 U.S.C. § 1295.�
���Cf. Plager, The Price of Popularity: The Court of Appeals for the Federal Circuit 2007, 
56 Am. U. L. Rev. 751, 753 et seq. (2007) ����� DEO]!«¬'�¥![�412
�
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of law×A�KEK<q�!Ú�	%'É�N<Ur/012J|ADx

)UJ��<=AB<CEG-AIJ�COPQNSTJ¢�F�2��?
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<Cû-'12§ºQäN=�J34A��J?;à!bc$%&!%

�������������������������������������������������������������������

4<)��E89$%ä!ªt89:u!ß]74<)��!<ùT!=F�EÐ

G�FDN<34''LUC<2°�.�
���_`Aa<CE"#ÐG$%&4<)·ß÷·DÁU<�!FDN<?"#«¬

!�cAB<C���Nbc$%&'m71234AB<CEOºQ1©A¤¥U

J!DE�ÁÁ�k!34F�2?ßR! DE��\]AÂ�J2�±ªSTJ?ef

$%&-.'Ì^12�6N�HDE����kv©|AES$%&!s8'¤wUE

Ì^!± '12J|!`aºQ	�T234A��CEóxUJ?See, e.g., the 
report of the so-called “Freund Committee” (a Study Group led by Professor Paul A. 
Freund): Report of the Study Group on the Caseload of the Supreme Court, 57 F.R.D. 573 
(1973); and the recommendation of the so-called “Hruska Commission” (named after Sen-
ator Roman L. Hruska who headed the Commission): Commission on Revision of the Fed-
eral Court Appellate System Structure and Internal Procedures: Recommendations for 
Change, reprinted in 67 F.R.D. 195 (1975).�S`aº!	yAzZCEÐGbc$%&
!omA�12õ%�2<Dý± 'þæ412��!P�QM�STC<2?

See, e.g., Alsup, Policy Assessment of the National Court of Appeals, 25 Hastings L.J. 1313 
(1974); Bridge/Dimond, The National Court of Appeals: A Qualified Concurrence, 62 Geo. 
L.J. 912 (1974); Gressman, The National Court of Appeals: A Dissent, 59 A.B.A. J. 253 
(1973); Leventhal, A Modest Proposal for a Multi-Circuit Court of Appeals, 24 Am. U. L. 
Rev. 881 (1975); Meador, A Proposal for a New Federal Intermediate Appellate Court, 60 J. 
Pat. Off. Soc'y 665 (1978); Owens, The Hruska Commission's Proposed National Court of 
Appeals, 23 UCLA L. Rev. 580 (1976).�O]$%&!m7!± A�e12©-!n
�L�89 ���� !mnABNQ�Jn�L�AB<C!Õ�NX²ABHE3'
��?See Lever, The New Court of Appeals for the Federal Circuit (Part I), 64 J. Pat. Off. 
Soc'y 178, 186 et seqq. (1982).�
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���See generally Commission on Revision of the Federal Court Appellate System, Structure 
and Internal Procedures: Recommendations for Change, 67 F.R.D. 195 (1975); Senate Rep. 
No. 97-275 (1981), at 3-6. Cf. also Archer, Conflicts and the Federal Circuit, 29 J. Marshall 
L. Rev. 835, 835 (1996); Cotropia, “Arising Under” Jurisdiction and Uniformity in Patent 
Law, 9 Mich. Telecomm. & Tech. L. Rev. 253, 260 (2003); Dreyfuss, The Federal Circuit: A 
Case Study in Specialized Courts, 64 N.Y.U. L. Rev. 1, 7 (1989) [hereinafter Dreyfuss, Case 
Study]; Peterson, Can this Brokered Marriage be Saved? The Changing Relationship be-
tween the Supreme Court and Federal Circuit in Patent Law Jurisprudence, 2 J. Marshall 
Rev. Intell. Prop. L. 201, 202 et seq. (2003); Petherbridge/Wagner, The Federal Circuit and 
Patentability: An Empirical Assessment of the Law of Obviousness, 85 Tex. L. Rev. 2051, 
2058 (2007); Trybus, Federal Circuit Jurisdiction: This Court, That Law, 61 Chi.-Kent L. 
Rev. 731, 738 (1985).�
���Cf. Senate Rep. No. 97-275 (1981), at 6Ðï"#DÐ�t×ß���lmÅ!��c
»A[12���F�2QE3!��c»DE±�
�A[12Ç�!ZN�ùE
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.Aa�2i56NiÉs7'��134Qê6F�234DÉ=F�2°»�.�
���Cf. Senate Rep. No. 97-275 (1981), at 4Ðï���� !omDE`�©!�]7Q"A
564OºQ%¦UJ��,AB<CE`�,Aa�2�c!�Ðforum×'±�
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���Cf., e.g., Adelman, The New World of Patents Created by the Court of Appeals for the 
Federal Circuit, 20 U. Mich. J.L. Reform 979, 988 (1987); Archer, op. cit. supra note 31, at 
840; Markey, The Federal Circuit and Congressional Intent, 41 Am. U. L. Rev. 577 (1992); 
Rader, The United States Court of Appeals for the Federal Circuit: The Promise and Perils 
of a Court of Limited Jurisdiction, 5 Marq. Intell. Prop. L. Rev. 1, 3 (2001).�
�v�3!i!893T�!p�AB<CDE3'��?See Dreyfuss, Case Study, op. cit. 
supra note 31, at 5. Cf. also Senate Rep. No. 97-275 (1981), at 6.�
���Cf. Dreyfuss, The Federal Circuit: A Continuing Experiment in Specialization, 54 Case. 
W. Res. L. Rev. 769, 771 (2004) [hereinafter Dreyfuss, Continuing Experiment]; Linn, The 
Future Role of the United States Court of Appeals for the Federal Circuit Now That It Has 
Turned 21, 53 Am. U. L. Rev. 731, 732 (2004).�
���Cf. Linn, op. cit. supra note 36, at 734. But see Chu, Empirical Analysis of the Federal 
�
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N"#bcr/'ifg�A�;S��T24<)¨�Nm�=�EÊ¥

UJ��?VJEÜ}=F!��!��DEäN�4�;=Ec9©%'ª
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Circuit’s Claim Construction Trends, 16 Berkeley Tech. L.J. 1075, 1100 (2001)������ !
�`�N�¥�A�==I�ùE���� A�2Ù^$%&!%Ë!TU�QK<J
|AEïrsû�lAâpQ� FE«¬N"#c9Q�ST24<)!DE-

®S�NQ�s0UN<¯A�°4xV�C<2ö412°��and Lunney, Patent Law, 
the Federal Circuit, and the Supreme Court: A Quiet Revolution, 11 Sup. Ct. Econ. Rev. 1, 
76 (2004)�����!isp7!���$%AtuHE���� 89�!ÖÊ!�(DE
"#ÄÅ³Æ�»ÇÅ´A�2o�74âÖ� 7'±�S�J4�512°���

�Á�South Corp. v. United States, 690 F.2d 1368 (Fed. Cir. 1982).�
�����Á�kef$%&ÌD� �l²Ò³��� DE¶´`�KÒ"#�c$%& �the 
United States Court of Customs and Patent Appeals� 4¶´`Q{$%&!bcü �the 
appellate division of the United States Court of Claims� 4'¶©S�J?�
���Id. at 1370 et seq.�
������� !mnA�2�|Ù}K!�äAB<C!ÙÚ���$%A�UE3'�
�?Cf. Atkinson/Marco/Turner, The Economics of a Centralized Judiciary: Uniformity, 
Forum Shopping and the Federal Circuit, 52 J.L. & Econ. 411 (2009).�
���Cf. Moore, Forum Shopping in Patent Cases: Does Geographic Choice Affect Innova-
tion?, 79 N.C. L. Rev. 889 (2001).�0
!Ù^$%&��dF!"#�!Ì^A��
JûCABHEïÙ^$%&$%ä!"#r/A�2ÐG7!��'�1J|!"

pÙ^$%&Aa�2@ß�ñ´Ò���õ�!omö'± 121¦!� F�

2 H.R. 628, 111th Congress (2009) ��?�
���Cf. Dreyfuss, In Search of Institutional Identity: The Federal Circuit Comes of Age, 23 
Berkeley Tech. L.J. 787, 788 (2008) [hereinafter Dreyfuss, Institutional Identity]; Linn, op. 
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cit. supra note 36, at 736.�
���zãEef1K$!%Ë �Markman v. Westview Instruments, Inc., 517 U.S. 370 
(1996)� ÂÃE�½!s^½E4N�JE<I¾2��ò�ÅÒ¿·AÅ�!Én?
��ò�ÅÒ¿·AÅ�DEefÙ^$%&!rsû�l!¿·AÅ�F�KEÝ

ÀA��C"#�xyQ�5STC<2�¶AE"#ò����!ê6N�í!¾

¿N��A�UCE�;rY=�±ª'��JwÁ'û-12Ü}F�2?Cf. also 
Allison/Lemley, The (Unnoticed) Demise of the Doctrine of Equivalents, 59 Stan. L. Rev. 
955, 977 (2007)��Markman r/%Ë!¢�E�DPAtu��5Q�äUE�»´
��ABNQ�C<234'ÊÂUC<2°�.�
�v�Cf., e.g., Adelman, op. cit. supra note 34, at 991; Allison/Lemley, Empirical Evidence on 
the Validity of Litigated Patents, 26 AIPLA Q.J. 185, 206 (1998); Dreyfuss, Case Study, op. 
cit. supra note 31, at 26; Dunner/Jakes/Karceski, A Statistical Look at the Federal Circuit’s 
Patent Decisions: 1982-1994, 5 Fed. Circuit B.J. 151 (1995); Kastriner, The Revival of 
Confidence in the Patent System, 73 J. Pat. & Trademark Off. Soc’y 5, 13, 22 (1991); Mor-
rison, The Impact of the Creation of the Court of Appeals for the Federal Circuit on the 
�
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Availability of Preliminary Injunctive Relief Against Patent Infringement, 23 Ind. L. Rev. 
169, 187 et seq. (1990)������ mn2E"#xyA[12Ép�è¢Ê7Qz|�T
2� 7QKV�J34=�E���� D��@~Å´!$%&F�2412°�; 
Thomas, Formalism at the Federal Circuit, 52 Am. U. L. Rev. 771, 773 (2003). But see 
Golden, The Supreme Court as “Prime Percolator”: A Prescription for Appellate Review of 
Questions in Patent Law, 56 UCLA L. Rev. 657, 678 (2009) ����� AB<C�5ST2E
"#�YA�vN^�!ôß·»4DEsíADE���� omàAa�2 º]Q
QEM�!ry(!J|!Ë4UC"#'Ó)34'Ì|Cêº12^�A�=�

C<J34A�2�!F�2412°���

���See Merges, Commercial Success and Patent Standards: Economic Perspectives on In-
novation, 76 Cal. L. Rev. 805, 822 (1988). �
���Cf. Dreyfuss, Continuing Experiment, op. cit. supra note 36, at 770. 
�Á�Cf. Dreyfuss, Case Study, op. cit. supra note 31, at 29; id., Continuing Experiment, op. 
cit. supra note 36, at 770. 
������� !ÐÑ�¥A��Cs0STJ_`"#�!�]7DEU=UEef1K
$%Ë �Holmes Group, Inc. v. Vornado Air Circulation Sys., Inc., 535 U.S. 826 (2002)� A
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op. cit. supra note 31, at 286 et seqq.; Mayer, Reflections on the Twentieth Anniversary of 
the Court of Appeals for the Federal Circuit, 52 Am. U. L. Rev. 761, 764 (2003); Peterson, 
op. cit. supra note 31, at 253 et seqq. But cf. Dyk, Does the Supreme Court Still Matter?, 57 
Am. U. L. Rev. 763, 768 (2008)������ Â)!efbc$%&QE"#�!M�A�
ÙF��12�)AN234D�K�N<F�W)ENøN�E�U�q!bc$
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v��Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 796; Nard/Duffy, Rethinking 
Patent Law’s Uniformity Principle, 101 Nw. U. L. Rev. 1619, 1620 (2007).�
v��3T�!X�!i!4p�AB<CDE3'��?See Dreyfuss, Institutional 
Identity, op. cit. supra note 43, at 796.�
v��Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 796; Linn, op. cit. supra note 
36, at 735; Nard/Duffy, op. cit. supra note 50, at 1643; Plager, The United States Court of 
Appeals, the Federal Circuit, and the Non-Regional Subject Matter Concept: Reflections on 
the Search for a Model, 39 Am. U. L. Rev. 853, 855 (1990).�
v��Cf. Allison/Lemley, How Federal Circuit Judges Vote in Patent Validity Cases, 27 Fla. St. 
U. L. Rev. 745 (2000)ÐA�KÚ�STÊÞSTJ���wÁ×; Lefstin, The Measure of 
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Doubt: Dissent, Indeterminacy, and Interpretation at the Federal Circuit, 58 Hastings L.J. 
1025 (2007); Petherbridge/Wagner, op. cit. supra note 31.�
v��Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 797��ef1K$%Ë KSR 
Int. v. Teleflex, 550 U.S. 398 (2007)�ÂlAE��76/AB<C ���� !%�QE
ÇÈ74�]7'K|J�!!E�!*É7'�äS�2ëì'�JUJ34AB

<COPUC<2°�.�
vv�Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 800.�
v��Cf. Burk/Lemley, Policy Levers in Patent Law, 89 Va. L. Rev. 1575, 1578 (2003); Drey-
fuss, Continuing Experiment, op. cit. supra note 36, at 782; Nard, Toward a Cautious Ap-
proach to Obeisance: The Role of Scholarship in Federal Circuit Patent Law Jurisprudence, 
39 Hous. L. Rev. 667 (2002). 
v��Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 809. 
vÁ�Cf. Dreyfuss, Continuing Experiment, op. cit. supra note 36, at 773, Rai, Engaging Facts 
and Policy: A Multi-Institutional Approach to Patent System Reform, 103 Colum. L. Rev. 
1035, 1115 et seq. (2003); Thomas, op. cit. supra note 45, at 774.�U=UE1¦!%ËA
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DE�4�!<2!M�AB<CÕ�APZC<2�!Q�2?See, e.g., Festo Corp. 
v. Shoketsu Kinzoku Kogyo Kabushiki Co., 234 F.3d 558 (Fed. Cir. 2000)������ !Í�|
%ËF�KEFederal Reporter FÁ�î'ï|E� B!�Ö'�ë°�; In re Bilski, 545 
F.3d 943 (Fed. Cir. 2008)Ð1¦!Í�|%ËF�KEFederal Reporter F��î'ï|E
�B!ðêAYäSTJñò�ÖQHSTC<2°�. Cf. also Michel, Judicial Constel-
lations: Guiding Principles as Navigational Aids, 54 Case W. Res. L. Rev. 757, 767 (2004).��
v��Cf. Dreyfuss, Specialized Adjudication, 1990 BYU L. Rev. 377, 381 [hereinafter Drey-
fuss, Specialized Adjudication]; id., Pathological Patenting: The PTO as Cause or Cure, 104 
Mich. L. Rev. 1559, 1570 (2006) [hereinafter Dreyfuss, Pathological Patenting]; Nard/Duffy, 
op. cit. supra note 50, at 1641; Rader, op. cit. supra note 34, at 4.�
������vk=�����k!.ef1K$D � /!"#r/'û-UE1{CAB<CÝ
%Ë'ëU�DTKUUJ?Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 
791 (note 20). But cf. Duffy, Comment: Experiments after the Federal Circuit, 54 Case W. 
Res. L. Rev. 803, 805 (2004) [hereinafter: Duffy, Experiments]����!c9Q±YSTE
�cA�2%Ë!��!É�QK<4<)34DE5ùU���És7QÈ�C<
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���Cf. generally Galasso/Schankerman, Patent Thickets and the Market for Innovation: 
�



e}ÝÞ 

��Á� �������	
�� ������������

¸�Iù=!ÌD'�zJ��F�nQz|�TJ"#�DE"#!ô

Ðpatent thickets×��ß]��'[�4UCê\"#Q�õUE�y!�

G'öç20���'ÄHY3134AN2��?3!�)Nï±�®!ö

"#'hòUEÊÞ12J|!�»´DEM�L�A4�CêK4NKE

o��Nry'÷134'öçEÓÔ'�I�2øù'�J�1��?S�

AE~��Nù�F"#'T�12567QKV�C<23489c9Q

��UC<234A�KE"#A()�»´Q�ÍUE]ü!«¬FDE

"#!J|!�»´Q�TA�2vÝ'jzCUV)4<)rú']<

C<2��?�

VJE�����!s8A�UC��ST2��!�)]B!4UCE

�����A"�!@wFDN�EÐG�N$%&!]Q�N/�A�I2�

!Q�2?�Q*ÉNþæ'û$UBBM�12J|ADE)*!§º'

56412?U=UE]Q�N�¥'$B$%&Aá{CEÐG�N$%

&DE��Ðmainstream trends×=�üTJ�89s^'·�12ý�Q

'<�v?3!\F �����Q)*!§º'$JN<34ADE<�B=!�
�������������������������������������������������������������������

Evidence from Settlement of Patent Disputes, CEPR Discussion Paper No. DP6946 (2008); 
Hall/Harhoff, Post-Grant Reviews in the U.S. Patent System – Design Choices and Ex-
pected Impact, 19 Berkeley Tech. L.J. 989, 991 et seqq. (2004); Harhoff, The Battle for 
Patent Rights, in: de Meyer/van Pottelsberghe (Eds.), Economics and Management Per-
spectives on Intellectual Property Rights (2005); id., Patent Quantity and Quality in Europe 
– Trends and Policy Implications, in: Kahin/Foray (Eds.), Advancing Knowledge and the 
Knowledge Economy (2006), pp. 331 et seqq.; id., op. cit. supra note 5, p. 50.�
���Cf. Baker, Can the Courts Rescue Us From the Patent Crisis?, 88 Tex. L. Rev. 593, 597 
et seq. (2010); Burk/Lemley, op. cit. supra note 56, at 1627 et seqq.�
���Cf. Jaffe/Lerner, Innovation and its Discontents (2004), pp. 34 et seq., 59 et seqq.�
���Cf. Bessen/Meurer, Patent Failure: How Judges, Bureaucrats, and Lawyers Put Innova-
tors at Risk (2008), pp. 68 et seqq., 212 et seqq.��²³´µ¶·üG!"#!�»´Ò�
º³�ñ´á�!«�'UC<2°�; Dreyfuss, Institutional Identity, op. cit. supra note 
43, at 794; Vermont, Taming the Doctrine of Equivalents in Light of Patent Failure, 16 J. 
Intell. Prop. 83, 84 (2008). �
�v�Cf. Duffy, The Festo Decision and the Return of the Supreme Court to the Bar of Patents, 
2002 Sup. Ct. Rev. 273, 277 et seq. [hereinafter: Duffy, Return of the Supreme Court]; Janis, 
Patent Law in the Age of the Invisible Supreme Court, 2001 U. Ill. L. Rev. 387, 397 et seq.; 
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Nard/Duffy, op. cit. supra note 50, at 1620; Newman, The Sixth Abraham L. Pomerantz 
Lecture: Commentary on the Paper by Professor Dreyfuss, 61 Brook. L. Rev. 53, 62 (1995).��
���Cf. Adelman, op. cit. supra note 34, at 987; Dreyfuss, Pathological Patenting, op. cit. 
supra note 59, at 1570; Markey, The Court of Appeals for the Federal Circuit: Challenge 
and Opportunity, 34 Am. U. L. Rev. 595, 599 (1985); Nard/Duffy, op. cit. supra note 50, at 
1632, 1635.��
���Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 808; Nard/Duffy, op. cit. 
supra note 50, at 1623, 1630.�
�Á�Dreyfuss, Pathological Patenting, op. cit. supra note 59, at 1570.�
���Cf. Dreyfuss, Specialized Adjudication, op. cit. supra note 59, at 379; Duffy, Return of 
the Supreme Court, op. cit. supra note 65, at 277; Janis, op. cit. supra note 65, at 404; 
Posner, Will the Federal Courts of Appeals Survive until 1984: An Essay on Delegation and 
Specialization of the Judicial Function, 56 S. Cal. L. Rev. 761, 781 (1983). However, cf. 
Plager, op. cit. supra note 29, at 753 et seq. ����� DE$%&'/�12$%ä!ªt
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���Cf. Golden, op. cit. supra note 45, at 667 (note 51)������ !Ï �N$%äDEj
Á��=�����!"#r/!� AB<C!%¦A��UC<J4�pUC<2°�.�
���Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 802.�
�v�Cf. Federal Rule of Civil Procedure 52(a).�
���Cf. Anderson v. Bessemer City, 470 U.S. 564, 573 (1985).����� A�2E��NþK
!t�!¾%AB<CEÂî'��?Cf. generally Casey/Camara/Wright, Standards of 
Appellate Review in the Federal Circuit: Substance and Semantics, 11 Fed. Circuit B.J. 279, 
298 et seqq. (2001-2002); McGirr, Panduit Corp. v. Dennison Manufacturing Co.: De Novo 
Review and the Federal Circuit's Application of the Clearly Erroneous Standard, 36 Am. U. 
L. Rev. 963 (1987); Stoll, A Clearly Erroneous Standard Of Review, 79 J. Pat. & Trademark 
Off. Soc'y 100 (1997).�
������� !û-!IJAB<C!Õ�N«�ABHEÂî'��?See Rai, op. cit. 
�



e}ÝÞ 

���� �������	
�� ������������

fgv��¸�DErsû$%&Q��=Aþ�C<N<åKE�!%¦'ë

�N<4UC<2J|AE"#�!�]7'É�1234AB<C! 
�����! CA�-j'�UC<2�Á?]àE�����DEr/!ê6NÔ\E

zãE��7!@wFò���ÊÞAB<CE�TQ��@w�Drs

4�QÍ
UC<2@wF�24UCEÁfAÐde novo×û-'12§º

'�234A�KE��!@w'hòU�)4UJ��?U=UEef1K

$! Dennison v. Panduit r/%ËA�KE�����Q3!st'%<234

DE=NK!�..Z�TC<2Á�?�

�

��×�����4ef1K$�

�����4Ù^$%&!��AB<C!@wA�zE�����Def1K$

4!.F��5��A�2?2Y�VJE$%&!«ì!�F! �����!
67AYu12?�����Q]ü!�«¬AB<CÐÑ�¥'�12�� 

!bc$%&4UCm7STCÂPEef1K$DE;;�«¬E4KI

�"#�AB<CE`U<m�A7=TCHJ?�

� ef1K$DE_`Aa�21K!Ú�§�4UCE`�!��4!�

¶7'�dBB�'M�S�EVJE�!`�©Aa�2�]7'û$�

�������������������������������������������������������������������

supra note 58, at 1052 et seqq., and id., Specialized Trial Courts: Concentrating Expertise 
on Facts, 17 Berkeley Tech. L.J. 877, 881 et seqq. (2002). Cf. also Dreyfuss, Case Study, op. 
cit. supra note 31, at 47 et seq.; Linn, op. cit. supra note 36, at 735 et seq.; Michel, op. cit. 
supra note 58, at 758 et seq.�
�Á�Cf. Dreyfuss, Case Study, op. cit. supra note 31, at 49.�
���Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 802; Rai, op. cit. supra note 
58, at 1057, 1060.�
Á��Dennison Manufacturing Co. v. Panduit Corp., 475 U.S. 809 (1986). Cf. generally 
Herlihy, Appellate Review of Patent Claim Construction: Should the Federal Circuit Be Its 
Own Lexicographer in Matters Related to the Seventh Amendment?, 15 Mich. Telecomm. 
Tech. L. Rev. 469, 511 et seqq. (2009); Hillen, The Court of Appeals for the Federal Circuit: 
Independent Review of Patent Decisions and the Constitutional Facts Doctrine, 67 S. Cal. L. 
Rev. 187, 194 et seqq. (1993); Maida, Patent Claim Construction: It’s not a Pure Matter of 
Law, so Why Isn’t the Federal Circuit Giving the District Courts the Deference They De-
serve?, 30 Cardozo L. Rev. 1773, 1802 et seqq. (2009).�

"#�!M�A[12-.m�!����������� ���� �������������

�������	
�� ������������ ����

Doª1234'E�J2�^4UC<2?ef1K$Qû�12r/!

¬4>xDE$��cpnCÐpetitions for writs of certiorari×A�2�!F

�2?3!pnCDEï°�C�2�ãÐcompelling reasons×öQz|�T

2�¶AåKE��ÂT�T2?�!�ã4DEzãEef��Def

��!ÊÞ!ð<�<!ÊËEÚ�Ü}A�UE1FAz|�T�½v%

STC<2^å4��U�åN2�!Q¼%STJ�¶!�*Eef�A

�12ê6N@w!ÊËE89ef1K$!�Z!%A<à��12î

�û%Ë!û�F�2Á�?��!-j=�Eef1K$DE A�!û�

'56412@wATKé|2�)AEÉ)r/'ðêA!ãN�CDN

�N<?�zCEq!�«¬4ßRE"#�AB<C�Eef1K$DE

Ô�!!389^ØA"�C"#�'·�FH2�)EÔ�!ÐG7'K

|E���A�!ÖÊAq'&I�2J|AEj«N�!r/'#�56

Q�2?ef1K$DE¬4>x!ef�!�,F¸�Iù=!r/U=

TKÉIùE&�CïÐG$%&ö4Ö�T234DéF�2QE�½DE

bc$%&.FåN2d�dQ$KªST2R%'²*1234=��

�T2Ù�A�234QFH2Á�?�

� U=UE"#�AB<CDE��Á�k! �����!omÂPEXY�]�A
NKEef1K$!%¦'56412�)NEbc$%&.!ð<�<F

åN2d�dQ�Z2§ºQ¬4>xN�N�JÁ�?&�CEq!�«¬

FÖ�T2�)NEbc$%&.!ÖÊ!k�QE$��À'z|2{H

@wAef1K$!³�'��24<)ï&Àl»~�Ðthe “signaling 

system”×öDE"#�AB<CD¬4>xi� 4N�JÁ�?3!34DE
���������������������������������
Á��Cf. Rule 10, Rules of the Supreme Court of the United States as revised on January 12, 
2010.��
Á��Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 806.�
Á��See supra II. 2.�
Á��Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 276 et seq.; Dyk, op. cit. 
supra note 49, at 768; Janis, op. cit. supra note 65, at 407; Nard/Duffy, op. cit. supra note 
50, at 1644; Rader, op. cit. supra note 34, at 4. However, the Supreme Court’s decision in 
Holmes Group, Inc. v. Vornado Air Circulation Sys., Inc., 535 U.S. 826 (2002) might 
re-introduce circuit conflicts into patent law (see supra note 49), and may thus help the 
Supreme Court in identifying questions that merit the court’s attention; cf. Holmes Group, 
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535 U.S., at 839 (Stevens, J., concurring in part and concurring in the judgment); Duffy, 
Return of the Supreme Court, op. cit. supra note 65, at 282.�¦kEc9;rYQ�2@w
AB<Cef1K$!³�'Ä�!'Û�2J|E]ì��!-.�!�©Ðz
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Experiments, op. cit. supra note 60, at 808; Eisenberg, The Supreme Court and the Federal 
Circuit: Visitation and Custody of Patent Law, 106 Mich. L. Rev. First Impressions 28, 30 
(2007).�
Áv�Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 807.�
Á������ !omÂ2!��k.Aa<CEef1K$DEÂî!Iù= v /!"#r
/'û�UJ?Dennison Manufacturing Co. v. Panduit Corp., 475 U.S. 809 (1986); 
Christianson v. Colt Industries Operating Co., 486 U.S. 800 (1988); Bonito Boats, Inc. v. 
Thunder Craft Boats, Inc., 489 U.S. 141 (1989); Eli Lilly and Co. v. Medtronic, Inc., 496 
U.S. 661 (1990); Cardinal Chemical Co. v. Morton International, Inc., 508 U.S. 83 (1993). 
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See Gajarsa/Cogswell, The Federal Circuit and the Supreme Court, 55 Am. U. L. Rev. 821, 
824 et seqq. (2006), and Golden, op. cit. supra note 45, at 668 et seqq. 
Á��Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 297; Eisenberg, op. cit. 
supra note 84, at 28��ef1K$!"#�4!��'ïà÷()'%�4]*A�¸
1�����!N<+ö4%!��Az2°�; Janis, op. cit. supra note 65���!-
.'ïÖzN<1K$!àvö4R9E���� Qïrs�!"#1K$%&öAN
�J4¯{2°�; Snyder/Davies, The Federal Circuit and the Supreme Court (Circa 2009), 
19 Fed. Circuit B.J. 1, 3 (2009).�
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ÁÁ�Markman v. Westview Instruments, Inc., 517 U.S. 370 (1996).�
Á��Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 298; Gajarsa/Cogswell, 
op. cit. supra note 86, at 822 et seq.; Golden, op. cit. supra note 45, at 668 et seq.�
���Cf. Dreyfuss, Institutional Identity, op. cit. supra note 43, at 807; Eisenberg, op. cit. 
supra note 84, at 28; Peterson, op. cit. supra note 31, 246 et seqq.�
���Cf. Duffy, Return of the Supreme Court, op. cit. supra note 65, at 284. 
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