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�\#�See official documents of the series TN/DS/W.�
����éê,Î2ØX0}åÏ��­, Balás Q�ø(�'Ñy�3�}øb�X1�
�y/xâ/øØ½1T0}ãTN/DS/W/9. See Zimmerman (2006), 122.�
����See Sutherland report, released in 2004.�
����&%' +u�éê,��vßÚ�ÔbZimmerman (2006)�#����yi�ã�
����Zimmerman (2006), 123 et seq.�
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��\�See TN/DS/W/1 (EC) of 13 March 2002. 

����TN/DS/W/1 (EC).�
����Zimmerman (2006), 133.�
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��§�TN/DS/W/5 (India); cf. TN/DS/W/7 (EC, reply to India).�
��#�&%'�§ ø��ù,¯îvdwxá§A§Þ�Mö8­Ì,�µyi�ã+âØÔb
Þ�M/çoM/,©,"#vfÚ�ÔbÞ�MØXxj¢Mø�Þ¹º�1Ú�
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µ�û�ÚxãTN/DS/W/17 (LDC Group) of 9 October 2002, para. 4; cf. TN/DS/9.�
����Cottier (2003) �#§�yi�ã}��b\��vf¡xÎQ�i�ã�
����TN/DS/W/28 (US, Chile) and TN/DS/W/52 (US, Chile), cf. Zimmerman (2006), 136.�
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����See Zimmerman (2006).�
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r«ª'/���vgxº+�3,�`Ôb"#vf¡x���1`cde

���������������������������������
��\�TN/DS/W/13 (US) of 22 August 2002.�
����Ibid., see also TN/DS/W/79 (US and Chile) of 13 July 2005.�
����2Ù,�,/�� TN/DS/W/86 yi�ã&%'��§øv|���õ,� � ùyK8
wxíîyË��,ØXxã� �� 678b��;<=bÃÄú/,���1=¹f
gh678eÃÄú/<=>/,=¹vßÚ�Ôb���Ey'�(��Xy¸

½b+,wÙ�y��v�A�1¡ûf1U1Úã#TN/DS/W/46 �i�ã�
����Ehoring (2008).�



�@¥¦ 

��\� �������	
�� 
������������

y�wâ/øØ½xT�T/ÔLdeØXx/,+$yH���Úx���§�

4vbr÷�Jæö8­ÌÔbd,g�1~¹vØ�â��}ijyðì

xá§A§Þ�M�¡,4�8­8y0W��Úx���#�wØvQÒ}/

f�b678fgh��;<=Ô���ij,øöyMeTv$��Úxã

�T�böÍ­p81���p5Ï' ,ij/Ú�RSTUÔbj¢M

ø�UvMeT1øöØ���/���µyË0}�678?@vij

wx�Þ�vÔ¼�ÐÑøXx�,/c-ûx�����NMøâ,�`yO

��}�ßúU1ÚPQR¼v��STyßUâV/Ô¿�v�Úã�

678?@vijwx'Üþ'ÑÔÞ�MvÔaì�ý�bâ,��Ô 
���(678vf¡xÉFvWìxÞ�M,X¹øbÚâ/v/Y�û�

Úx/Ú�,øIr�1ð�ØXx�����çoM/Þ�M/,©,"#v

fÚ�çoMûøFP�}~¹bÞ�M,�PQ#þ'ÑÔçoMøZ[

wÙ½ØXx/wx\M,�µÔbijþ'Ñv$wx+,,³´y]¡

}�,ØXx�����A§Þ�Meá§A§Þ�Mø23yg�tJv`�

Ø½xg�b"#$%vdwx ���(	^y�;wx/Ú��µ�_}g
�1RSTU,�,/+xâ/øØ½x�����Ñ×vbA§Þ�Meá§A

§Þ�M,ijø�Uû�Úx,Ôb23�b?@�üÊ,ÝÞfT�Ø

1�b�0/`a�1CD�%$b�y/Y�}�,Ø�Xxâ/ø�U

TØX0�bá�vßÚ�Ôc10}de,'x²øÁÂ/�ûx���\�

�

()*)I� JK6L�����������	��
�

�

¯°,ÎQvfÚ�b678ø amicus curiae º+Gy]¡8û�½}�
���������������������������������
��§�TN/DS/W/1 (EC); TN/DS/W/13; TN/DS/W/15.�
��#�TN/DS/W/15 (African Group).�
����f�2Ù,�,/��bþ­Ñ�gh­8vgx�µyi�ãTN/DS/W/92.�
����TN/DS/W/29 of 22 January 2003, see para. 2(b).���� vf¡x"#$%vId,
�miPQ#?@y78wx/Ú�rqjArvßÚ�bNordstro�m and Shaffer (2008) 
yi�ã�

����TN/DS/W/51 (China) of 5 March 2003.�
����TN/DS/W2 (Cote � d’Ivoire).�
��\�See above with reference to Shaffer (2006); Reichman and Lange (1998–9).�
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����TN/DS/W1 (EC).�
����TN/DS/W/13; more recently TN/DS/W/86 (US revised), 21 April 2006.�
����TN/DS/W/6 (India); TN/DS/W15 (African group); more recently TN/DS/92 (Cote� 
d’Ivoire).�
��§����øø678vðì�Úx�Ey.ìx�`ÔbÂ.�}�v,�EvßÚ

��]�wxs%ØXx/$s�û�½}�#TN/DS/W15 (African group).�
��#�TN/DS/W/7 (EC).�



�@¥¦ 

���� �������	
�� 
������������

ij,RSTUÔbamicus curiae º+Gvdwx�%Ôbm1�/�I
+wx/�²�ØXxãGQ�vÔb�Ee<=��yqÏÌÐÑwx�

�y���b��eú�/Ú0}�ó`a,45v4¸�} 45�(y¬w
â/vg0��Ng�^:v���û�Úx`ay¤�wxÝ=y"�

xâ/øØ½xã��d�"#ØÔbçoMbÞ�M��,���,�`

e���¨vdwx 45�(øb}/�f4��5,���¨vdwxû�
e����5,�W/j�¬8��vf¡x���,ë¸ ,r«ª'

 ,³´1dvßÚ�b678v<=��/c10}ÓSy"��x�,

/¿�Uûxã�T�bij�ø[\wUx~¹v�u�?@v"��x

yzv,³´vßÚ�Ôxº÷�+�xÁÂøXxã�Ivb���/b

ë¸e�G,`��e���/Ú0}[\1sno,`a/ØÔbx�¸

,_3ø�UTv%$bØXxã%
`�}v"#$%?@ ,r«ª'

y[�ðìxâ/Ôb�u�?@vfÚ�â��}%$b�yàÕ��2

wxâ/v1x���øXxã� �}`a,kl�XîÔb³´y]¡

x��fgh��v4¸�}�},£¤vg0�àh��øW��ûx

ØXª�â/y����Úxg�ØXxã��vb��Ë¼v$wx 
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wx~¹b�f�fb£¤�ûx��,.ìx`av�¹wx/Ô�U1
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¢1�G�LMÔ�^�û^:���ûxb/Ú��Þ�øXxãââØ
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ebLM/�û�Úx;~e$sv$wxxº÷��l1��,}ì,�
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���������������������������������
�§��Olson (1965).�
�§�����x�vf¡x[\1`a,£¤vßÚ�,Ì�Ï&68æ¬­�>ÏÑ

LMvßÚ�bEggertsson (1990) yi�ã�
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vf¡xlÈ1£¤yg�	���wxâ/y.ì�Úxã+,}ìb6
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�}ø0�23,u�¸y	¸wxâ/yåowxI�ØbÑÒ��øb
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78wxâ/y�µ��Úxãâ,�µvgx/b\©EFGy³���
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�§��)$� ,cÎ��Opposition Division�fgh·p$�Board of Appeals�?@,¸v�
��øº+�3yË��Þ�fgh¹Ñ )% �ºv$wx4�«",~¹vf¡x
+,ºêvßÚ�bBakardjieva Engelbrekt (2009) yi�ã�
�§��See paras. 10, 11 TN/DS/W/15.�ÇG�vpçÏ',/û}£¤Ôb��� j¢M
.},Ôý1-.e»t,+,y/Y�}pçÏ',/û} &% yåowxâ/v
¼"wxØXª�ã#�

�§\�TN/DS/W/28 (US and Chile); cf. Zimmerman (2006), 116.�
�§��TN/DS/W/28 (US and Chile); see para. 6, lit. a and b.�
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Ú�%��v$wxÉ;�yË�

\;�1���ø¾Ö�1Ú/Ú���ØXxãÚÛ�¹/,VWØ-T
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(A�Ô�ø�,Áú#XxÚÔ ���(j¢M,����`a,Áú#/
��Í�â/øØ½x�¥1x�y.ì�Úxã�µ,1TØÔbéêy

ABwx�¡Ø1�%��,j¢Mv$����?@yABwx:;�

}�`y ���(�%&2XxÚÔ+û­û, ���(�%&v"�xâ/ø

���������������������������������
�§��Pauwelyn (2003a), 930 et seq.�
�§��Smith and Tallberg (2008). 
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�

aÑ,XYvgx/b��XÒvf¡xè8örqæçèÏä,|�Ú
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ÕÍ�­vgxLMe�]��,B¨ ,�õvÔ:�1³´�T�;

�1Úã+,23��ØÔb&%%(ÔMN�1�u�ÝdvÅÆ�ØXxs

�,��yÖ×��Úxã�"#$%(_ÅÔØ�,'/eË�vdwx	Ùy

�¡b�E,`��,[\1`av$��þ'Ñy*�}�,,b&%%(Ô

M>v$���TATû�Ú1Úã�Uvb�"#$%(y�`�,`a,}ì

,�,/ð�wx,ØXûfb&%%(Ô���b�G�v§"�}Mý/	

²1«�¬q(A���,ó¨debßú�kl�fghtu�1mno

,`ay�{�@¡x�,/1xãâ,ó¨Ôú�v �"#$%(_Åy¨²3
�}�,ØXxãwØv+}/f�bâûÔ"#$%,²	vfÚ�T1

�,pqr'øXxâ/,Y�/1xã&%3(,��MÔÁÚ�v¬­LM

y�;3wøb+ûÔ¬¶g�ýÚ?r8,�5v$wx����,	Ú

ÛÜ/Æh«Ú�Úxã+��bM�,�$/ÑÔb"#$%ÝdÔÖU

,ÝÞ�v"#øß8wxâ/v$��þÏÑÍ­8ÔË-1Ú,ØX

x��#��

àáúØ,"#ø�f�fÑÈ,���©bw1-;ÅÆ�vÔ�G�

v§"�}çoM©Ø§¨��Úx/Ú���Ôb	²1�5v$wx2

�eqvv"wxg�1Y/²,XxÎQø	²1âF9}/�fJ54

ãäÕ4��övf¡xJ54bèM�����övf¡xèM>vg�

���������������������������������
�§§�See Petersmann (2005), 651;�Ñ×bSutherland Report (2004)����ã�
�§#�Smith and Tallberg (2008).�
�#��Komesar (1994).�
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}`a,Xîbfgh¡¢1u�·Gvijwxô�,þ'Ñy¿�x/b

Þ�M,��e45,Þ²y¯ëwxbXxÚÔM�yí�}`��,`

ay�Æwx}ì,îa�1?hy/U1Ú��bÛÜ�vQé1B¸ø

pâxâ/Ô�ØØ½1ÚãKÂ1,Ôb�"#$%(_ÅvÔ`a£¤vf¡

x23,�ÉÊyï@��x/Ú�CD�LMø¾Ö��Úx/Ú�â

/ØXx��#��

u�¸vdwxs�,ÎQv�TT-U�b"#$%Ýd,?@fgh

23�Ô�ÔðÚ/��·º,"#$%/Ú�45ys�����Úxã

678e��;<=,C{Ô ���(j¢M,+ûy/Y��fU�b67
8,;<Ôs�,~¹u�ØÔ1�vé,ñòy]¡}�ØXxã�$Ô

��v��f�â/ø�ÞØX�b��MÔ¶v?@,Eþy%ÅØ½xã

��MÔú}b�E ,r«ª'e�A/Ú�û�yT1�,_3þÏÑ

Í­8��ÚxãDinwoodie Ôâ��}b�XvÇÈ�/ÔÚ�1ÚÓS
vßÚ�QÒ�Úx��#��

ÕÖ,¯°ÌÍª'vg0�¯ë��xSøX�b+ûÔ�Õ�ûxÙ

½�øb� ,��,�/�dÔ ���(ø��©x�ØXx/Ú���v
¨Üwx�,ØXxã)2ó erÏj'ôM,g�1J,Çâ�ÄpÝd
/$��v�#�b678ÔM�Äpã/ÔÚT1xºêØ�Æh«Ú�fU

���������������������������������
�#��See Kur and Grosse Russe-Kahn,�aG� § õ ö�x*Anette Kur & Henning Grosse 
Russe-Kahn, Enough Is Enough: the Notion of Binding Ceilings in International Intellectu-
al Property Protection, in INTELLECTUAL PROPERTY RIGHTS IN A FAIR WORLD TRADE 

SYSTEM: PROPOSALS FOR REFORM OF TRIPS (A. Kur & M. Levin (eds.), 2011)÷; cf. Drey-
fuss (2008), 17.�
�#��Dinwoodie (2000), 508.�
�#��On this see more recently Helfer et al. (2009).�
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 Ù}��eî¹�vßÚ�Ú-û�Úx &%'(,�Sy¿�x/b67
8e��;<=øúÚëô$sy�Úx~¹ø¢û�vs�bQü1
�

Q�?�yý¡x,Ôþ�â/ØÔ1Úãâ,2�Ôbâ,x�ø�0�

;ßó¬�Ð/Ú��,ø��ØXx/Ú�â//bj¢M ,23�ô

���ø�Uû�Úxâ/vg�¨�vY��ûxã&%%(yböÍ­p8

1��ü\,��Xx$syË�Þ²/g�Q½1�z{²ytwxbg

�	²Ø:;�}��¬­�$vB��Ú�â/ÔbÁÚ�vb��/+

ûvd�wx��y%Åwxj¢M,0�yg�2�wxâ/yºêwx�

�#\�+ûq�vbâ��}��y
�w¯°,�µÔ�	�û�Úx,Ø

Xxã�

�

\"]
�^_�

�

ÕÖ,��LM,¡¢�/��X1£¤�/Ú�LMvg�bÄpãø

ô/wx`a,pçÏ'y/x}ì,�¥1~ØÔ1Úg�vc-ûx

ïðvfÚ�bNM?r8Ø,%ÅÌÍª'ø£
�1ÌÍª'/���

f�fi��û�ÚxãâûÔË�ÝdeÔý1zÄØ,Î=vgxÅÓ

ØXxã�

�

`)*� 
�
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�123	�y78�g�/wx±²vX0}/$wxâ/øØ½xã!

M>�fghMN�1?r8Ø�bÑÔv�lLØ1Àò23vü\æ�

���������������������������������
�#\�Zimmerman (2006), 56.�
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�¥wxâ/ø��ØXx/��g�	Úàpy]¡�½}��#��v�T

T-U�b��?r8TU!M>�bMN�?r8 ,%ÅÌÍª',�

Ëønjwxvßû�b��/�Ë/Ú�´XyMN�1Ë�x�v;·

wx��ø
v«�g�v10�Úxã)'(ØÔbÚÛ;<=,��øn

�}�|}1�ËÝdø���û�Úxâ/øâ��}�ß,|}qØ

XxãöÍ­p81���p5Ï',ëìØÔb�"#$%(G�=ø �"#$%(_
Å,$syË0}�bÚ�ûv��� &%3(vgx$sv$wxò>Ð«æ
rÏäæpçÏ'yË�,vg�Üú�Ú;~vXx/Ú�23CDy�

��Úx/,+$�Xx��#��� ,23XYvgx/bâ��}«I�y

��wx}ìvÔÝdvfÚ�ij/%Åyz
�x23Ô�ygmw

xÁÂøXª�ã�

�"#$%(G�=Ô ���(_Å \ ø � ùvg����ûb�"#$%(_Å,��y
ÅÓwx�·yZ0�Úx��#§�NMø �"#$%(,	Ùy����ÚxT�
��,Xx?&�­yË�ÝdØX�b$s�,ô´vßÚ�_ÎbÎQ

wx~ØXx/¿�Uû�Úx��##�G�=,Ì%vÔb�����,��

�û�vd�wx�ùvßÚ�j¢Mv_Î,Ý=y���b"#$%v

f¡x��yË�â/øXxãG�=Ô �#$�(/,©Ø_²dey���
1¡ûf1U1Úãj¢MTU¬�y]¡bú}bÅ��v �"#$%(,��
vßÚ�?&�­yË-1¡ûf1U1Úã&�67 ñòóôvg�b�"#$%�
� øb§ øv�Ú1øUbA§r�>Ï4,l�¸b���¨e
¹��
�vdwxLM,g /Ú0}|�Ú·%øj�Uû�Úxãj¢Mø

&%'�� ø # ùv!0�G�=,%Åvgx �"#$%(,üÅv$wx��X
x$sy.ìxâ/øØ½xâ/�©´Ú1Ú�����

���������������������������������
�#��Majone (1996); Kingsbury et al. (2005).�
�#��Joerges (2006), 521.�
�#��Dreyfuss (2008). 

�#§�See Article 68 TRIPS. 

�##�Helfer (2004), at 23.�
����Ehlermann and Ehring (2006), 504. 
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�"#$%(G�=Ôj¢M,£¤TUC{�ûxãâûÔNM,�]bü2

ÌÍª' ,"��,�Ï«/1�b̈ 0�t��TUX¤�û}�z{

eY��·,�
/Ú�678?@v$wxàpyI�M�wxâ/v

1xã+,}ìbâûÔI}¸,QG/sÔ¸bNM, ç�ù/«ky

ÂKwx/Ú�QG,©,pçÏ'y/x}ì,~/��ÝÞ��xØ

Xª������Ñ×vbG�=ÔwÙ�,Mv$��ATû�Úx�,,bw

Ù�,Møtºs13#y��ÎQvijØ½x����Þ�ytwx

-¡ØÔ1Úâ/�$��fT1¡ûf1U1ÚãG�==¹9�v � b
\ 'A%�ûx>,Î�&y'Rwx/bx��v·Îvij��ÚxM
�Xûfb0/��Çâ£¤e��_Å,£¤v¤0�ÚxM�Xxãâ

ûÔ�f�fá§A§Þ�MvX�Ôúx�����

�"#$%(G�=Ô Rules of Procedure of the General Council9�x*IrG�

=?@üÊ>,?@yÙ�wx�����KÂ1qvÔ%ÅvdwxüÊØXxã

IrG�=/c1�b�"#$%(G�=Ô()vgx%ÅyË�â/øØ½�b

.=I]vg0�,²%Åwxâ/øØ½xã.=I]v`U1Ú~¹b

�"#$%(G�=Ô+,ÎMyIrG�=v;¦xâ/øØ½xãâûÔä­

åñòóô� � 6çöç÷�ÅvX}��NvË-û}ã�T�IrG�
=vfÚ��b.=I]øÉÊØX�bâûyBCwxâ/vÔ�ï12

�ø*�û�Úxãd�wx_Å,��Xx$sy��wx}ì, ���(
_Å # ø � ùvgxsn%(),�Þ�Ô�	ëHvfÚ����¾á
�û�f�bs�,Q�ø23,�õ�e !�yýìx}ìg�s�`

��ûxÙ½ØXx/�µ��Úx���\�

�"#$%(G�= ,ijÔM>£¤v2��û�Úxã�)2&b�#$�b

���������������������������������
����See Dreyfuss and Lowenfeld (1997); Dreyfuss (2008), 29. 

�����0/�bçoMNMÔÞ�Mfghá§A§Þ�M,ijyßowx}ìv 
��� 	^ ,*HyË0�Úxã�G��vßÚ�b��� è>?�qÑyi�ã�
����See Rules of Procedure for the meetings of the Council for TRIPS, adopted on 21 Sep-
tember 1995, IP/C/1, 28 September 1995. Rules of Procedure for Sessions of the Ministeri-
al Conference and Meetings of the General Council, adopted on 31 January 1995, WT/L/28, 
7 February 1995; amended by WT/L/161, 25 July 1996.�
��\�Ehlermann and Ehring (2006), 504 et seq.; Dreyfuss (2008).�
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Ì,A%b-.e�G���,��b�Î=Î,A%1dvg� 45�(/
,v/y�vwxg�º��v0²��Úxãj��bx�,��v$w
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,nje2�,M�vg0�nj��Úx������T�bÕÖúØ,/âªb

���( ,1øàwPvØ�7¨8=,23�ijv$��ATûxy2

Ôú0}�1Úã45�(/,devdwx�qäçqÏØÔb�[\)v�

3ÎQ,ÆKbÕ×SØÔ 45�(ø ���(e+,=¹vf¡x��vuv�
vd"wxâ/ÔØ½1Ú/Ú�,ø�î�1+$ØXx#/D �û�

Úx���§�

�;ª�b���(,�]�1ÌÍª'v 45�(øÖHvr«ª'Ø½xg
�vwxâ/øLM1�/+UûxÙ½ØÔ1ÚãtÐ1�¹Ë4,LM

vg0�b45�(ø/Y��Úx,Ô[\)v-}xóÑ},�5�}`

a,�-.XxÚÔëìUû}I�XØ�T1ÚT��û1Úã+,}ì

s�,ëìvfÚ�â��}x�,Y��·,LMø'���Uû�Ú

x���#��Uvb� ,/f�b45�(,ije£¤vfÚ��²,�ÉÊø

à6�ûx�Þ�øXxã�#$�(vðÅ�û�Úx 45�(,�'ÑyI7w
ûfb���p5Ï',ÎQvfÚ� 45�(,*Hv^3,�Øy8�â
/ÔØ½1Ú/sm1�/�9ÒxØXª�ãïTvb��LMvg0�

Ô��,[Úd*y�½b8=ö8­Ìy�Æ���Úxã:-�}ø¨

�v$wx4�/Ú�ÎQvij��Úxâ/TUb���}e����

���������������������������������
����2ÙØÔb/�-¡èM,/$vg0�b¨;sÔ�;<=�23&�,½?+­

p­/��,;~øÎQ/10}ã�

����See Guidelines for arrangements on relations with non-governmental organisations, 
Decision adopted by the General Council on 18 July 1996, WT/L/162.�
����See Procedure for Circulation and Derestriction of WTO Documents WT/L/452 of 16 
May 2002; cf. Sutherland Report (2004), Petersmann (2005).�
��§�Guidelines, WT/L/162, para. 6.�àp�1XY/��b�õyi�ãVan den Bosche 
(2008); Nanz (2006); Steffek and Kissling (2006); Nickel (2006).�
��#�See Bexell et al. (2008). 
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}�ð�y.ì�Úxã�T�b.}�vÔb�����,�`�,`a

/�UTvÑgwx`ayt��Úxx�vg0��'ÑøWìUû�

ÚxãâûUÔb<=�1���}ebÅÆ�vÔãäÕ��eë¸��

/Ú0}��,�}ØXx�����

v�TT-U�bM�,g�1MNÝdÔb7¨8=ø<U,��vi

jwxâ/y23¸�bxº÷�«¿�û} 45�(ð�	ÙyÅìbY�
�·yK}wâ/øØ½���yt�`ay£¤��Úx 45�(,²øM
N�1�e��,%ÅÌÍª'vijwxâ/yðìUûxg�ï�w

x}ì,l�1?�yA§��Úxã���(ÔbÑÔ,ð�?@yH�w

xâ/vg0�b7¨8=,ijy=.123	�v��â/øØ½xØ

Xª��bâ,â/Ô>?v¿À�û1¡ûf1U1Ú�����.}�v+x

/b45�(,ijønwâ/Ôbu�ÌÍª'v+Uûxg�1í³´,

�'«yZ�â/1�b³´y]¡x`a9`cde�>,ijy¯ë�b

MN�1�]bË�,%ÅÌÍª',¨0�fgh·Î,�y����x

��øXx�����öÍ­p81¬­,�p5Ï' ,�X1ij/³´/

Ú�Þ�Møu���ÚxLM,XYvfÚ�bGregory Shaffer ÔbÞ�
Mb45�böÍ­p81��&'()vf¡x	²1Ì?q@­,���

ø+û­ûABÑ¢yÆ{wxâ/øbâ��}Mýø�Xv£¤wxâ

/yC��ÚxÞ²DyEF�b<U,+$yå�oìx��Ø¨��Ø

Xª�/����Úx�����

�

���������������������������������
�����T�â,â/Ôbâ,x�Ô �#$� v$�ºê,Xx*HyË�;~vX
�b+,
�y���1¡ûf1U1Ú/Ú�Â.vg0�bXx_3ÔY��û

x�ª�ã�

����Van den Bosche (2008) Ô ��� vf¡x 45� ,ij/Ú��Ú23¸/bM�
vf¡xl�1�|/yVW��ÚxãSee Petersmann (2005), 655; cf. Bonzon (2008).�
����amicus curiae º+GvßÚ�Ôb����\yi�ãcf. Nanz (2006).�
����Shaffer Ôb{G�}rçqrÏ',q/��bÞ�Mvf¡xãäÕv$wx
4��5/b7#&% ]Häv$wxM�1½ãI�,g�1çoMr­', 45� /
Þ�M/,©,_gË¼y���Úxã�
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Xú�Ir�ØÔ1Ú�,,b���(,23¯°^_ØÎQ�û}�µ

,1TvÔb}/�f Sutherland Report ,g�v ���(éêfgh8­8
�Åvf¡xNMÎ=TU,qÏÌÐÑ,njvj��bÜVU�Ô 
���(v$wxÎ=2,JLÝdy�¡xâ/yyzwx�,�Xxã�

T�Ú�û,$%����yK��,ØXxã£Î2vßÚ�ÔböÍ­

p817¨/Ú��,,�Öø+,£¤�/Y��·vßÚ��yL}

©sy(�T¡xãj��b0/��â��}23ø|}v*wØXª�

þ'ÑyGHvbÞ�MûTU,	ÚMNøXx���\��T�bwØv Ù

}g�1b(«Õ«ç­ÑvgxMN��8­8%Å,LMSvO²x/b

Î=vgxÅÓyÌÍª'vx8wx/Ú�rqjArÔæ�,�²y

t��f��Uv¾áwxÙ½ØXª�ã2ávbMN¬­_Å ,M>

,d"v$wx¨00s��p5Ï'ynwâ/Ô23,Y��·/¨

00s�î¹�y¯ëwx�/ß,��/��Pø��Uû�Úx�����

â��}�µ,=.�v�TT-U�bM>,23ÌÍª'/Ú��,,

��ð¾�/bB¸v$��ÕÖ,r«¬­øË�ØXª�MNy^:�

���Ô1U1Ú�����

�

l"[m�

�

&%'(,õØ,�³���v-}x"#$%,�©y¬��bâ,23Ôü

Êv	
�sM©,��}2y��wx,vKÂØXxâ/yïð��

Úx����� � M©Ø�`s%y%Å�b� M©Ø+ûy�Ëwxâ/vV�

���������������������������������
��\�Petersmann (2005), 654.�}��bShaffer (2005) ,XYyi�ãShaffer ø��}/
f�bþ'ÑÔQ�í�Uû1Ú¥cØÔ1Ú�bm1�/��X�vÔçoMû

,�G��eSTótvg�:;Rßâ/øØ½xã�0/�bg���1LMy

^:����Ô1U1Úã�

����Bacchus (2004); cf. Petersmann (2005), 653. 

����See North (1990).�
����Keohane et al. (2009).�
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�â��}sM©23ø û�Úxâ/ÔÎQ,CÇø1Úã$��vb

�����,pçÏ',/û}§"v$wx"#$%,*HvßÚ�Ôb

ÕÖúØ,/âª©LÓ�û�ÚxãaÑØQÒ}g�vbMN��"#

,	SyC{wx �"#$%(_ÅÔb��,�`�/b����Æ��výÚ
`cdeytwx�G�çoMvt`1CD�pqr'ø��Úâ/y

���ÚxãÕÖ,23��ØÔb&%%(ÔMN�1���z{vf¡xp

qr'yà6dâªT~¹vg0�Ôí¸��x��øX�bMNÄp,

²	y¬���5yg�ýÚ?r8vT����Úxã"#$%XÒvf

¡xÞ�Me 45�(,´X/Ô-�T1�,ØXxã+,ÆKbu�vg
x%ÅÔ}U�vb�Uû} ���(j¢Mø£¤wx?@vfÚ�'��
�Uû�½}���§�â��}%Åvf¡xî¹�,�VÔú�v+,�ù

,01É£/10�Úx���#�

"#$%,23�j+qÏvfÚ�4Å�û}�Ã,Ú�ßTÔbÇÈ

�123¯°vg0�ï�vW:wxâ/øØ½xã+��}¯°Ôbâ

ûúØ^:���û�½}M>b%M>,`a,}ì,ij,Ý=y¯ë

wxâ/vXSy��@¡x�,Ø1¡ûf1U1ÚãÑ×vbaÑØ�

�}/f�bMN�����vf¡x÷Ú/âªØ,CD��ÉÊybM

N��Äp,23j+qÏyYg wxâ/ØôZØ½x\)vÔ�3

øXxãÚ�ûv�gb&%%(,23�¯°ÔX¤��(-ûxÙ½ØÔ1

�b¶v£
�23ÌÍª'9MN�]eMNË�,ÌÍª'1d>yÇ

V9+��¯°wx>�Þ�/VW�û1¡ûf1U1Úã�

aÑØÔQÒ�Ú1Úøb�8ò?r8,�p5Ï'vdwxGQv�

0�bMN��23,o",}ì,M�,23ÌÍª',´X�wPvð

��û1¡ûf1U1Úâ/y[û�Ô1U1Úãô�ð¾��Úx��

vfÚ�bNM,;��vgx%ÅøÇâ�1t��,`ay!�}`a

vúwúw³´y�³��Úxã+��bDinwoodie ø�9wxg�vb
NMÄpãÔÎ�vöÍ­p81���y\�wxMNÄpã/��Ý

Þwxg�v10�Úx�����â��}gÑ)rÐÌvgxMN���p

���������������������������������
��§�Dreyfuss and Lowenfeld (1997), 293.�
��#�Dreyfuss and Lowenfeld (1997), 292.�
����Dinwoodie (2000), (2002).�
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g�Ir�vÔbMN���,�}�8­8,Üú�ÚBCvdwxÎ

Qybü\�1�Ð,²1U�23�1ºê/Ú�RSTU�x²;�x

,ø]V,*Mvc-ûxãÕÖb��
��øLÚT¡�ÚxLMÔ0

/���®ø�5�ûb®ø�5,qv/1xÙ½Tbd,_3Ød,g

�1GHvgxT#/Ú��,ØXxã"vbüýÔ�^øâûU,KÂ

1LMvßÚ�%Åwx,Tbd,g�1de,%ÅÌÍª'Ø1�ûx

,Tb+,ÌÍª'y¯ëwxâ/ÔØ½xT#/Ú�LÚy(�T¡x

/Ú�rÌÍ­òØXxã+,ÆKb23«I/+,��/Ú�LMv�

Xxºy_Ú1øUbÎQ,XSy8­8,�¨TU+,23ÌÍª'v

¹-�uwÁÂ�øXx�����

#$� ÌÍ�>«ÑÔqv/2�,g��T123vdwx�µyË0�
Úxã+,1TØ �"#$%(̧ ëvf¡xÉÊ/
�v$wxg��ïØ��
1ô�ø1�û�Úxãâ,�ôÔ�K,ºêØ,23� ¡yt��Ú

xãI�ØÔb23pçÏ'y\`���1MN�]ÌÍª'v&÷Ñ�

�b+ûvg� �"#$%(,u�ÝdTU�\D/Ú�ÕÖ,Z[,I�y'
�¸�â/yºa��Úxãâ,�ôv!�fb678e��;<=Ôu

��a0s/,b�y]¡xâ/1�ÁÂ1`apçÏ'y�Õwx}

ì,g��Å�}��	Sy"�Uûxâ/v1xãJ�Øbu�ÝdÔ

j¢Mv$wx��yË�}ì,g�Q½1�­�Ïy/xâ/,`�

y"�Uûxãâ,â/vßÚ�bâ,�µÔ �"#$%(,ÕïØXx�one size 

fits all9�/ß,	ÙØwÙ�ycd�g�/Ú�e��>#,efTU$

<�ûx}ì,IÏØX�b%Åvdwx23j+qÏyg� !ØsÏ

0sv�g��g�/wx�,ØXxãâûUyx²¹-�xâ/vg0

�bâ��}BCÔöÍ­p81���p5Ï'23,�õJh�y�³

©´Ú1�¯ëwxJKytwxØXª������

�

���������������������������������
����Shaffer (2008).�
����North (1990).�


