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!«¬­�¥�®�¯°$KJ±3./03STU;V0²³´-��µ-$

¶·��3¡£�¯µ3³´-!Kef¢�3£�¸f¢!¹º�¥»3

¡£¼AB$½¥R?¾Q�¥-¥¿µ-KÀÁKÂ3ÃÄ�!KÅÆ�

ÃÄ�¡£­ÇÆ�ÃÄ�¡£­KÈÉ¸f¢²¸f¬­RQÊ�Ëkl

��ÌÍ²�¥-¥¿µ-¡£�¯µ­�3³´-ÆÎ�­ËKef¢�

3£�fÏ3ÃÄ�¦kÐ��Ñ#$Kµ3Ò¿�¸f¢3./0¦ÓC

��Ôº-��ÕÖ!KË��Q¨×Ø­�¡£Ù¿¯��ÚÛKµ3Ò

¿�ÕÖ!efg�3ÜÝK��ØÞßà�$áâ�C¼./09©¦á

â-��Ñ#�ã3./09©¦ÓC��µ-¡äåæ¦çå��è-¥

¿µ--!°3ÕÖ¡£�¯�

µ3Ò¿�efg�3}~�¡Kåæ�����$»��Ø�éKef

g�3êë¡!ìíQRKîïð²êñ$!ef¢3AB²?¾��»3

¡£�µ-ÀÁò$ef¢3ÅÆ�ÃÄ�²óØ­RQÊ¿½Â­²£

�µ-$¤¥R��¼ôõ¦ö�÷R¥�µ-²Ø�� î̄ïð!KøùK

úû3ef¢3äüý�-Uþ��þ�����è¦ä�������èKä	
�

����èÀÁ
�����Ñ#$efg�¦Ä¥�3¡£����¯��ËK<

���������������������������������
�®��But see Christina Bohannan, Copyright Harm, Foreseeability, and Fair Use, 85 WASH. 
U. L. REV. 969, 1022-27 (2007)��¥¨¤�3îïð²äefg3WXYè¦�#R¥

�µ-$¤¥R�"R¥�¯id. at 1022�.�
����Dr. Pepper Co. v. Sambo’s Rests., Inc., 517 F. Supp. 1202, 1208 (N.D. Tex. 1981); see 
also Autoskill Inc. v. Nat’l Educ. Support Sys., Inc., 994 F.2d 1476, 1498 (10th Cir. 1993)�
�úû²�����û3��9©$Ò�RKúû3ef¢²ä	
$½¥Rüý�

¦��Ñµ-$Ò���¦���è-3úû3��$�QK���â���²�é

�áâ�²£�-�vQÑp�îïð3ï�¦�ÐQÑ»3��quoting Autoskill, Inc. 
v. Nat’l Educ. Support Sys. Inc., 793 F. Supp. 1557, 1572 (D.N.M. 1992)��internal quota-
tion marks omitted)�; Bestland v. Smith, No. 06CV00466WYDPAC, 2006 WL 3218893, at 
*5 (D. Colo. Nov. 6, 2006)�� ���â���!K!"È#$²%	
$½¥Rüý�

¦��Ñµ-$Ò���¦���&µ-¦s�µ-¡"'¡º�è�quoting Autoskill 
Inc., 994 F.2d at 1498)); cf. Mozart Co. v. Mercedes-Benz of N. Am., Inc., 833 F.2d 1342, 
1346 (9th Cir. 1987���(«ÀÁefg$Ò�kl!ä)Ïý*3üý�¦kl��Ô

¨+,¬­R¥�è--.QR¥��.�
����Brewer v. Hustler Magazine, Inc., 749 F.2d 527, 529 (9th Cir. 1984).�
����Ty, Inc. v. W. Highland Publ’g, Inc., No. 98 C 4091, 1998 WL 698922, at *16 (N.D. Ill. 
�
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¢$Æ��úû3efg!K5678=�>0�0�Û3Î?�W;-!

¥��¥@*$9)¬­Ñ
¾$!Aù$��¦��=�¥�B¦Ã�

�è-��¼CD$-.QÑ��c ĒFL�®�G�HIJîïð3�����
�
���
���

3#:���²sK��Ò¿$KÂ3Ò¿�#:$½��îïð3���Ý!K

ÇÆ�ÃÄ�¦¬�$¸L��µ-¦MN��µ-$£�3¡!�¨KÚ

-OÛPÀ�QR¦�#�Ò¿�ST¡KU$¸L¬­Ñ»33ÅÆ�Ã

Ä�¦kÐ��µ-$£�¯����
�
���
���-¥¿V¢3W¥X�Y)L$

¡£�����
 �����²-�	
Z[!KSþ\S]3^�pH3îïð²ä	


¦_¼J`�Ñ#$Ï�a¦�"¬÷�bc�d�e=f���®è-r�

QÑ»3¡£¼KÊÑg3îïð¡äh/3i���ØÞjklS¦,m

�$f���µ-¡£¼Kµ­$Ò�Rc.n3oÍ¦pq��»3�-

rQJ`�3¡£�s���-r�¬­�µ-»£�Ñ¯���!Kefg¡kl

¬­ÑýF3V¢W¥X�Y3TiSj3tT�uvÏ3)L¦Z*�

�������������������������������������������������������������������

Oct. 5, 1998); see also Castle Rock Entm’t v. Carol Publ’g Group, Inc., 955 F. Supp. 260, 
272 (S.D.N.Y. 1997)�� Uþ��03wþx06yj¦Hz{��O	
$��|}

��µ-!Q�¥è-¥¿úû3ä<2~-QR3��è$�º¦�¥R¥��.�
����See Bohannan, supra note 279, at 1026-27; see also Metro-Goldwyn-Mayer, Inc. v. Am. 
Honda Motor Co., 900 F. Supp. 1287, 1300 (C.D. Cal. 1995)�� James Bond -�j�3�

��Ï�T0-¦�Á¤��µ-!KJames Bond 3��3���/S<j60��

�­ËKJames Bond 3��¦���áâ�²�¥�s�.�
��M�644 F. Supp. 1089 (S.D.N.Y. 1986).�
��c�Id. at 1092.�
����See, e.g., Ty, Inc. v. Publ’ns Int’l Ltd., 292 F.3d 512 (7th Cir. 2002); Ty, Inc. v. Le Clair, 
103 F. Supp. 2d 1047 (N.D. Ill. 2000); W. Highland Publ’g, 1998 WL 698922; Ty, Inc. v. 
GMA Accessories, Inc., 959 F. Supp. 936 (N.D. Ill. 1997), aff’d, 132 F.3d 1167 (7th Cir. 
1997).�
��®�W. Highland Publ’g, 1998 WL 698922, at *16 (citing GMA Accessories, 132 F.3d at 
1171).�
����GMA Accessories, 959 F. Supp. at 943 (quoting Gary Samuels, Mystique Marketing, 
FORBES, Oct. 21, 1996, at 276, 276) (internal quotation mark omitted).�
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�Ñ#$Kîïð$ÆQKýF3TiSj²äüý�3£�»3s���¡£

�-3��²kÑ­�Ò¿$��µ-KÀÁÂ­$Ò�Rä���3efgÂ

3»3²��Ã����s���¦kl��Ò¿�¨��Ñ¯îïð!µ­$

��Ñ���¯µµ¡!K���µ-$KêB�����¦4¿µ-!�B�

$!WXY¦Z*��Ñ#34¥¡£¼KAB$²úû3)ÏÒ¼»�û

3)Ï¦����µ-²úû$-�R3���3¡!�¨Kúû3)Ï²K

	
$½¥RÂ3���¦�¿µ-$Ò¼Kúû3)Ï²ÃQR¥ÑÃÄ

�3�ÔR¦�¿-¥¿6$��²£�3¡£����¯�

µ3Ò¿�Kúû3¸f¢3W;�$¤¥R3�_!Kefg3q�3

g3��$½¥RC�¡£�¯µ­Ê¡$ X¬­RºÑ-½¼K�¡¡

+v¬­Ñefg3�¢�£0=3L�M�Í:¡!K�û²«¤�¨¥ÄQK

Â3¥Ä²ä¦,è�»3-��Ñ
¾$Kúû3¸f¢3	
$ÆQR

Û3Ò¿�§¨²£��-¥¿6$¤¥RKîïð²($�©��Ò¿-

sQR¥����¯îïð!Kª+u�«¬¦Z*��Ñ#$¬�Kù­®µ

3Ò¿�¯°�ã9º3úq¦±ÄQRºÑ²Kµ3úq¦K($äCv

²è-QR³�YQÑ¸f¢$���#:$½¥RKab$½��Ò¿�K

WXY¦§¨Ò¿�ä´Ä3µ¶è$����_$Æ·��Ñ#$»bÄ

QRºÑ��M ·̄T$Kefg��#:$½¥R��¦¸���$£Ñ�RK

���������������������������������
����Id.�
����Id. (quoting Ty, Inc. Memorandum in Support of Preliminary Injunction at 8, GMA 
Accessories, 959 F. Supp. 936 (No. 96 C 8465); see also GMA Accessories, 132 F.3d at 
1173�� Ty !KBeanie Babies 38ø¦ÓCQÑ¥-��R½¼Kµ­Ê¡Â­$¹

ºQR¥�¯Â3µ-!KBeanie Baby ì»HäPeanuts the Elephantè-¥¿¼3W¥

X�YO$�¨R����½03�²¤¥Ñµ-²¾û¬­�Ò¿� Babies 3¿À	


²Á{��µ-��»Ø���s�.�
����See GMA Accessories, 132 F.3d at 1173; W. Highland Publ’g, 1998 WL 698922, at *21; 
GMA Accessories, 959 F. Supp. at 945.�
����See, e.g., W. Highland Publ’g, 1998 WL 698922, at *16.�
����Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 590 (1994) (quoting 4 MELVILLE B. 
NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.05(A)(4) (1993)).�
��M�Richard Anderson Photography v. Brown, No. 85-0373-R, 1990 WL 538929, at *2 
(W.D. Va. Apr. 16, 1990); see also, e.g., Gregerson v. Vilana Fin., Inc., 446 F. Supp. 2d 
�
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3Ã�½Ä�03Å�ÀÁÂ3¼Æ3Ç�$�QKWXY��3kl¦q

È-QRºÑ���¯��ËK ������
�������
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������®¡!�!
������F²� ������
 �������3=h0�3:þj�É3TiSj

¦./0QÑµ-²45-��Ñ²KEFL��G�HIJîïð!KÊË

²:þj�É3=h0�3TiSj²� �������ü(3»3Ì-×�R¥Ñ

3²Kêñ$!g¡»��áâ¡£�Ñ-¥¿µ-$Í²¤¥Ñµ-$Ò

¼� ������
 �������3¸ï²� QÑµ-¦s��jÎ0�¦K'Ï-QR

ÐÄQÑ���¯ÑÒ$K�
��
�"
 #������-��
�$���
 �������²sK��Ò¿$K

�� �ef¢¦«¤�¨Óf��µ-¦)"�µ-¡K-¼Ø�KUÁ3

ef¢39Ó3��� �ef¢²?¾��µ-$Ò�z{��ÔÕ���¦

Z*��µ-²¡º�3¡£����¯�

D�$KÖtÓ3efg3#:$½¥R!Kefg�!ÇÆ�ÃÄ�3

�×3×S¦¸f��µ-¦çå��Ñ#KÂ3Ò¿�×S¦�«¤¡.

/0QRÂ3«¬¢¦�"¬÷�Ò¿�9©¦)"�²KÂ­IJ3µ-

!Q�¥K-¥¿}~��åæ���$Ø�RÙq¬­�¯efg$��

�WXY3ï��!;ÓÚ3ÊÊ¡£�¯Q�QKÂ3§¨!Öº¨��

RºR¥�¯QËQË-.¬­�Kefgkl3,Û3ÜÖK($êB�

���3,Û3ÜÖ$¤¥R��RYRÚQ¥ āb�$½��ÝÞÒ3

Ô·3^_3Ò¿$KêB����$���äß*��^_-àáè3�

=�!K½Â�¨Kúû3ef¢3���3£�=âS0=äã��ä

R���è¦�BJåß$«¬��»3¡!�¥²Â3WXY¦§¨Ò¿�.

�������������������������������������������������������������������

1053, 1058 (D. Minn. 2006); W. Highland Publ’g, 1998 WL 698922, at *16.�
��c�Spinmaster, Ltd. v. Overbreak LLC, 404 F. Supp. 2d 1097, 1111 (N.D. Ill. 2005).�
����See, e.g., Couleur Int’l Ltd. v. Opulent Fabrics Inc., 330 F. Supp. 152, 154 (S.D.N.Y. 
1971). 
��®�82 F.3d 1533 (10th Cir. 1996).�
����Id. at 1547.�
����See LANDES & POSNER, supra note 71, at 226. 
����Boyds Collection, Ltd. v. Bearington Collection, Inc., 360 F. Supp. 2d 655, 663 (M.D. 
Pa. 2005) (quoting Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d 
Cir. 1960)).�
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/09©$Ê¡K��3,Û¦ÜÖ��Ñ#3fæ$�ç�¥»3¡£

����¯WXYZ*�-QR3efg3g3��-·T$KÂ3Ò¿��:

;0è!�é�$!Kåæ�efg�¦ê�¨¼ë�»3¡£�¯ÅÆ�

ÃÄ�¦kÐ��Ñ#$Kîïð!KÇÆ�ÃÄ�¦¬�$¸¼��µ-

¦ÓC��ì�$��3¡£�¯�

�

�WXYZ*3���!K�� 

íTiSj3kl�$»¦²�Ñ ì̄¤!�{+v¬­R¥��î(«�

¡£�R���µµ¡!;QÌ�ïð��µ--QK»¿ì¤!ñG¡òó¬

­R¥���>0TiSj3kl�ô¡£�R¥é­�¡-��áâ�

²�¥»3¡£¼���KµÞ�3Ú¿¦Ò¼ß¨ ª��µ--��¯µ­

�!Ú-OÛÂ¿-Íõ�­�µ-!�¥²K�B�$!WXYZ*��

3¡£�¯�{3·T3�¡3Ò¿$��MKµ­�!CD$Â3kl3Æö

¦Kä�÷²äR��¥Q���3£���cè)ÏTiSj$CvQKÂ3

����!Kµ3Ò¿����3¸L3Sj<j��ø¦�Y�QK��

�²�Ð¬­�Ò¿$Dk��µ-¡£�¯��ÚÛKµ­�²K���

��²ù$äåæ¦çå��è-¥¿bÄ��¦Ã��Ì�¡�¨Kµ3

Ò¿���-ú��û$£�bÄ��K��ØÞK��3AB$üõ¨H

���������������������������������
����See, e.g., Boisson v. Banian, Ltd., 273 F.3d 262, 272 (2d Cir. 2001); Dawson v. Hinshaw 
Music Inc., 905 F.2d 731, 734 (4th Cir. 1990); Selle v. Gibb, 741 F.2d 896, 904 (7th Cir. 
1984)�� ý¤3fÏ3���3þ�¦����$£Ñ�R�Í�Í�!K����

-��¬­R¥���3üý�¡£��s�.�
����35 U.S.C. § 171 (2006).�
����See Design Piracy Prohibition Act, H.R. 2196, 111th Cong. (2009).�µ3�ô-·T3

�ô² H.R. 2033 -QRL����ñG ����®� $KS. 1957 -QRL����ñG ����®� 
$KÂQR H.R. 5055 -QRL����ñG ������ $½¥R´�¬­Ñ¯�

��M�See, e.g., Designs Act, 2003, §15(1) (Austl.)�� TiSj!KÂ­²ÈÉTiSj3
�ã­Ò¼»³$Á{��ÈÉTiSj3<2�ü�-Î?QR�+¡���²

£�-¥��
¾$!�	áâ�TiSj-���s�; Parliament and Council Di-
rective 98/71, Legal Protection of Designs, art. 3, 1998 O.J. (L 289) 28, 30 (EC)�� TiS
j!KÂ­²�+¡
Ã3(�²£�C¼$½¥Rgb¡kl¬­��s�.�
��c�17 U.S.C. § 1301(a)(1) (2006). 
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�3Ó�¦KÈÉÓ�¦���./012$�
��¿¡kÐ��-¥¿

bÄ��¦Ã��ìE3�¡�-ä�â���è¦�ÑQÑ³*�-QR

Ñ»!�º¼QÑ»3¡£�¯�

ÊéK�î(«�$¤¥R��RYRÚQ¥¯(«�3 ª�!K(«

�$ü��$�6¦�¨��$£�¯(«�¡!KD�$Kä(«�/½

�1=���èÀÁä(«�0���þU?@��®è²�;�3�@3(�¦Ö

¥$ÃQK(«Â­ý*²KÕC~=GF$-�R3=�0â=6j�0

-QRT����$Ò¼bÄ¬­R¥�3¡£���� �̄¨µ-¡!�¥²K

893:;<=!K(«3�D$½¥R»Â3g3�D$½��-·T$

fÄ��3¡£�¯��²(«$��QR¥�$»��Ø�éK�y!z

{(«ab =�D¿3(« $½¥Ry!3�î�	Ó²"#QR½

¼K(«3�	Ó3#$%¦!��$Q3XÚÛ¡£����¯Â3qÈ!K

ab3úq-t¨3&ø6¦Ã���î3úq$½¥RC��$�� '̄

$!£Ê¼$&ø6²t¥3¡K �Ù²(�3)*$½��Kkl3Æ

ö-���+�3�=�H(�-»Ú,!-¥�¨���3Ã�3��$

���������������������������������
����Bronwyn H. Hall & Rosemarie Ham Ziedonis, The Patent Paradox Revisited: An Em-
pirical Study of Patenting in the U.S. Semiconductor Industry, 1979-1995, 32 RAND J. 
ECON. 101 (2001).�
��®�Id. at 101 (internal quotation marks omitted); see also Ann Bartow, Separating Market-
ing Innovation from Actual Invention: A Proposal for a New, Improved, Lighter, and Bet-
ter-Tasting Form of Patent Protection, 4 J. SMALL & EMERGING BUS. L. 1, 8 (2000)�� .
¥¤¥R¥��3Ò¿$�÷�(«è$¤¥R�"R¥��; Gideon Parchomovsky & 
R. Polk Wagner, Patent Portfolios, 154 U. PA. L. REV. 1 (2005)��(«�0���þU$
¤¥R�"R¥����

����See Mark A. Lemley, Essay, Rational Ignorance at the Patent Office, 95 NW. U. L. REV. 
1495, 1506 (2001)�� p/3D"QÑGF!K	
3þ0�0-QR3¼Æ¦kÐQK

£�¥!ù$%(«12&$Ò�R)Ï¦Þ�-¥¿0}Q�3Ñ#$�1���

(«¦�Y���»Q­�¥�s�.�
����See, e.g., U.S. PATENT AND TRADEMARK OFFICE, PERFORMANCE AND ACCOUNTABILITY 
REPORT, FISCAL YEAR 2008, at 119 tbl.6 (2008)������y������yÊ¡3��y!¡K(

«�	Ó$ � 23#$²£�Ñ3$ÆQK�î�	Ó$��23#$²£�Ñµ-¦

sQR¥��.�
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�Ø�»3¡£�����£�¥!���+�3�=�H(�-»AB$3Ô

·3Ã�3��$�Ø�»3¡£�����¦Ô·QÑÑ#$K#:²3Q4

¬­Ñ¼J�Ù¡°�ï�²�¬­Ñ¼QR¥�¯îïð!KGF²�î

�	�5��3!KÈÉGF3ä¸L�¥Qüý�$Æ��¸ïè¦ì6

�$kl��Ñ#Ì�¡�¨���KäHÈÉGF3OTiSj3üý�¦kl

��Ñ#���è¡£�-¥¿µ-¦��QR¥�¯�î(«!K7S�1Ö

8)Ï�9¡!($�Í¡£�µ-²'C¬­Ñ¯�:��ËKÂ3Ò¿

����12!K)Ï3�÷I���!����Ø���¥»3¡£¼K

)Ï3�÷!t¨3
¾uv$3b�-����¡£���M¯�î(«!K

Â3Ò¿�)Ï3+,$²ý�¸LQÑÇÆ�ÃÄ�¦KCD$Ø��

HÂQRkl3Æö-��OÅÆ�ÃÄ�3×S$����µ-²¡ºK

µ3Ò¿�×SµÂ²K7S�1)Ï3AB$²�é�$;��ÃÄ�3

����×S�3¡£Ù¿��c¯�

Q�QK�����$½��'()*���3�-QRµ­Ê¡¡Ñ»

���������������������������������
����See, e.g., In re Klein by Klein, 987 F.2d 1569, 1574-75 (Fed. Cir. 1993) �abÙ<=²

äkl3Æö¡£��+�$¤¥RKÙ<=ý>²%���&-r�QÑ?�Ñü

@¦±ÄQÑèµ-¦�vQKid. at 1574,�TiSj¦kl3Æö-Q�¥-¥¿Ù

<=3ï�¦�ÐQÑ Trademark Trial and Appeal Board 3ï�-!°3ï�¦Q

Ñ�.�
����Cf. Unette Corp. v. Unit Pack Co., 785 F.2d 1026, 1029 (Fed. Cir. 1986)��p�îïð
²äÔ·3áâ�è�=�¦Ñ�îïð3 Gorham Co. v. White, 81 U.S. (1 Wall.) 511 
(1872) #:3�=�$$�R±ÄQÑµ-²K��3�Þ¡£�Ñ-�vQR¥

��.�
����Torspo Hockey Int’l, Inc. v. Kor Hockey Ltd., 491 F. Supp. 2d 871, 882 (D. Minn. 
2007).�
����Pac. Furniture Mfg. Co. v. Preview Furniture Corp., 626 F. Supp. 667, 670 (M.D.N.C. 
1985).�
��M�See, e.g., Joseph L. Flatley, Keepin’ It Real Fake, Part CCXXXIII: MacBook Air Loses 
Two Inches, Adds a Windows Key, ENGADGET, Aug. 26, 2009, http://www.engadget.com/ 
2009/08/26/keepin-it-real-fake-part-ccxxxiii-macbook-air-loses-two-inche.�
��c�See James Conley, Trademarks, Not Patents: The Real Competitive Advantage of the 
Apple iPod, CORE77, http://www.core77.com/reactor/12.05_ipod_trademark.asp (last visit-
ed Jan. 9, 2010).�
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ñ"�Ñ»3!K��>0TiSjHA�Kw�ÃKB0�KCDe�>

0E3TiSj¦FGO39)$Æ��WXYZ*3Ñ#3.j�;00

-¥¿×H¦-�R½¼Kµ3I¦Â3ªC¡JØ�÷�µ--�����¯

z{3�î(«Ó�!KÂ3Ò¿�¢Ï3TiSj¦KÂ3TiSj²�
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����See Design Piracy Prohibition Act, H.R. 2196, 111th Cong. § 2 (2009).�
��®�See, e.g., Hearing on H.R. 5055, supra note 133, at 3 (statement of Rep. Howard L. 
Berman, Ranking Member, H. Subcomm. on Courts, the Internet, & Intellectual Property).�
����See, e.g., Copyright, Designs and Patents Act, 1988, c. 48, § 213 (Eng.)���	¬­R¥
�¥TiSj3kl$¤¥R+vQR¥��; id. § 269���	¬­ÑTiSj3kl
$¤¥R+vQR¥��; Council Regulation 6/2002, Community Designs, 2002 O.J. (L 
3/1) (EC); Law No. 94-361 of May 10, 1994, Journal Officiel de la République Française 
[J.O.] [Official Gazette of France], May 11, 1994, p. 6863; see also Société Yves Saint 
Laurent Couture S.A. v. Société Louis Dreyfus Retail Mgmt. S.A., Tribunal de Commerce 
[Trib. Comm.] [commercial court] Paris, May 18, 1994, European Commercial Cases 
[ECC] 1994, 512 (Fr.).�
����See generally David Goldenberg, The Long and Winding Road: A History of the Fight 
Over Industrial Design Protection in the United States, 45 J. COPYRIGHT SOC’Y U.S.A. 21 
(1997).�
����See id.�
����See supra section I.C, pp. 830-36.�
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\¡£� Susan Scafidi 3Õ]���
����See Kal Raustiala & Christopher Sprigman, The Piracy Paradox: Innovation and Intel-
lectual Property in Fashion Design, 92 VA. L. REV. 1687 (2006).�
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tion marks omitted��.�
��®�Cf. JEAN BAUDRILLARD, SYMBOLIC EXCHANGE AND DEATH 94 (Ian Hamilton Gran 
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����See JAMES E. WILSON, TERROIR: THE ROLE OF GEOLOGY, CLIMATE, AND CULTURE IN 

THE MAKING OF FRENCH WINES 55 (1998)�� ��;|00!KOÊ½Ä�3��p3¢

q�Í�K��ØÞÊ½Ä3�K�õK�pK�!�KÀÁ�Í�¦FG¯»vá

â�	
Ó�¦��RKX$��È
²£�¯Â­!Â3âã3�ÁK
QYK�

¼K�KÀÁ�K¦�#�ôò�È
¡£��s�.�
�M��U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm’n on Prevention of Discrimination 
& Prot. of Minorities, Study on the Protection of the Cultural and Intellectual Property of 
Indigenous Peoples, ¶ 21, U.N. Doc. E/CN.4/Sub.2/1993/28 (July 28, 1993) (prepared by 
Erica-Irene Daes)��ã��$-�R!Kä��-¸L3�é���!õpÂ3»3¡

£�è-¥¿µ-¦ªCQR¥��.�

�����-'()*+,��������

�������	
�� 
������������ ����

ä¡º�Ê¡$Óh�y����M�èµ-KÀÁä�Sú�j½²µO�$

»S#�­�qÈ3�-U0/$í|��3!èäìh/��3K
�¬

­Ñ��-QR��¿�ÏB3�Sú�j½ì�¦f�3$½½ÒÂ�c�

�j»3ú�¦Ð�QK·qQ��­Ë���¥è-¥¿#ê¡£�K-

¥¿µ-¦�����M� ¦̄¥,Û3aÏ$��R½]3�Y��3¿Ý�

�Í�-��Ñ»3ÀÁ{ñ�Õ���3Í�-QRÙbQRºR¥�

»33¿¡K}~�)L$!ýy3aÏ3)L¦-¼Ê¨nD�pq�K

âã�lÉÀÁ !�û¦����µ-¡ýy3aÏ¦ä=Y¨»�� 

3Æö$���M�èµ-¦!�R¥�3¡£�¯�B�$!³�«�¥Q�

�«3×S¡£�»3�MM¦aÏY��µ-¦ø"RK}~�)L$!K�

;|00KâãÀÁ}ª3»¤���¦K)*KâãKÂQRôò�»�

Ø­Ñ�D$ÆQKÞ¼"»¿-QR¥�3¡£�¯)���
,%���3]#¦

´¼­ËKä
ð¡�¥»3�McèQ����¥�D�ÖtÓ3AB$$Æ

QKä
ðè¦Þ�R¥�3¡£¼KÒ¼z{ ��]¥�¦�­ËK��-���


 ������=�!������3�D$�(��"��
���+-����¦Þ�R¥�3¡£�¯�

Q�Q�²�K45!Kuv12¦»�RQRU!»�-»�Q¨ÂQ

R¾��$Kpq�âã�$mn�aÏ3Ú-OÛ$¤¥RÂ3¢B�(

�¦$�¡º�-¥¿µ-¡£¼KÂ3��Kµ­�3¢B�(�!K»

!=mn¡£�µ-¦D�$s�»3¡!�¥-¥¿µ-¡£� m̄n¡

£�µ-3��¦¢B�$s�»3¦f¼��µ-¦.j�;00��

µ-²¡º�¨��Ñ3¡K}~�)L$!pq�rs�Û3����3

×S$¤�QKmn¡£�µ-3A¢B����¦f¼��µ-$Æ��

���.j�;00¦D"��Ò¿$��Ñ3¡£� Ò̄¼�B�$¥�

���������������������������������
�M��O’Connell, supra note 25 (quoting De Beers Group).�
�M��Id. (quoting De Beers Group).�
�M��Rosemary J. Coombe, Steven Schnoor & Mohsen Ahmed, Bearing Cultural Distinction: 
Informational Capitalism and New Expectations for Intellectual Property, 40 U.C. DAVIS L. 
REV. 891, 892 (2007) (internal quotation marks omitted).�
�MM�See Jeff Pratt, Food Values: The Local and the Authentic, 27 CRITIQUE OF ANTHRO-

POLOGY 285, 287 (2007).�
�Mc�MARC AUGÉ, NON-PLACES: INTRODUCTION TO AN ANTHROPOLOGY OF SUPERMODER-

NITY 79 (John Howe trans., Verso Books 1995) (1992). See generally id. at 75-115.�
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�M��Agreement on Trade-Related Aspects of Intellectual Property Rights art. 22.1, Apr. 15, 
1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, art. 
22.1, 108 Stat. 4809, 869 U.N.T.S. 299, [hereinafter TRIPS Agreement] available at 
http://www.wto.org/english/docs_e/legal_e/27-trips.pdf.�
�M®�See Comm’n of the European Cmtys., Communication from the Commission to the 
Council and the European Parliament, Towards a Sustainable European Wine Sector, COM 
(2006) 319 final (June 22, 2006).�
�M��See id. at 4; see also Kym Anderson, Wine’s New World, FOREIGN POL’Y, May/June 
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�M��European Union Approves Wine Trade Deal, With Reservations, WINE SPECTATOR 

ONLINE, Dec. 22, 2005, http://www.winespectator.com/webfeature/show/id/European- 
Union-Approves-Wine-Trade-Deal-With-Reservations_2874.�
�c��See Susan K. Sell, Industry Strategies for Intellectual Property and Trade: The Quest 
for TRIPs, and Post-TRIPs Strategies, 10 CARDOZO J. INT’L & COMP. L. 79 (2002).�
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Oct. 17, 2003, 2368 U.N.T.S. 35; African Intellectual Property Org., Agreement Revising 
the Bangui Agreement of March 2, 1977, on the Creation of an African Intellectual Proper-
ty Organization, Annex VII, tit. I (February 24, 1999), available at http://www.oapi.wipo. 
net/doc/en/bangui_agreement.pdf; World Intellectual Property Org. [WIPO], Intergovern-
mental Comm. on Intellectual Property and Genetic Res., Traditional Knowledge and Folk-
lore, The Protection of Traditional Cultural Expressions/Expressions of Folklore: Revised 
Objectives and Principles, WIPO/GRTKF/IC/9/4 (Jan. 9, 2006) [hereinafter Revised Objec-
tives and Principles]; Secretariat of the Pacific Cmty., Regional Framework for the Protec-
tion of Traditional Knowledge and Expressions of Culture (2002) [hereinafter South Pacific 
Model Law], available at http://www.wipo.int/export/sites/www/tk/en/laws/pdf/spc_ 
framework.pdf; UNESCO & WIPO, Model Provisions for National Laws on the Protection 
of Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions (1985) 
[hereinafter Model Provisions], available at http://www.wipo.int/export/sites/www/tk/en/ 
laws/pdf/unesco_wipo.pdf; UNESCO & WIPO, Tunis Model Law on Copyright for Devel-
oping Countries (1976) [hereinafter Tunis Model Law].�TCE ¦kl��Ñ#3{ñ��
�]�3f¹�3&'Y$¤¥R3âã¦^÷��»3-QRKsee Noriko Aikawa, 
An Historical Overview of the Preparation of the UNESCO International Convention for 
the Safeguarding of the Intangible Cultural Heritage, 56 MUSEUM INT’L 137 (2004).�
����See, e.g., Revised Objectives and Principles, supra note 367, Annex at 13Hä%(�&-
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�®��See, e.g., id. ¶ ¶ 1-4.�
�®��Michael F. Brown, Can Culture Be Copyrighted?, 39 CURRENT ANTHROPOLOGY 193, 
202 (1998).�
�®��See JANE E. ANDERSON, LAW, KNOWLEDGE, CULTURE: THE PRODUCTION OF INDIGE-

NOUS KNOWLEDGE IN INTELLECTUAL PROPERTY LAW 101-05 (2009).�
�®��Brown, supra note 371, at 197.�
�®M�Id.; see also Wendy Brown, Pueblo Seeks Respect for Zia Symbol, SANTA FE NEW 

MEXICAN, Oct. 31, 2007, at A1.�
�®c�Brown, supra note 371, at 197.�
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����See Revised Objectives and Principles, supra note 367. 
����Id. Annex at 9.�
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¸f¢¦¸�Ñ#3è¦,���¦�#R¥� S̄ee Model Provisions, supra note 367, 
§ 4, ¶ ¶ 51, 53.�
��®�See Revised Objectives and Principles, supra note 367, Annex at 43. 
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����See Robert G. Bone, Enforcement Costs and Trademark Puzzles, 90 VA. L. REV. 2099, 
2100-01 (2004). See generally Glynn S. Lunney, Jr., Trademark Monopolies, 48 EMORY L.J. 
367 (1999).�
����See Lunney, supra note 389, at 485-86.�
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bugging the Electronic Frontier, in EMBODIED UTOPIAS: GENDER, SOCIAL CHANGE, AND 
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M���Id. at 184.�
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M�c�SCOTT SIMPKINS, LITERARY SEMIOTICS: A CRITICAL APPROACH 101 (2001).�
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�ö�-QR(�õ��­�è-QR¥�¯id. at 234�, cited and discussed in ROB 

WALKER, BUYING IN: THE SECRET DIALOGUE BETWEEN WHAT WE BUY AND WHO WE ARE 
17-18 (2008).�
M���See Beebe, supra note 267, at 669.�
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M���See ROLAND MARCHAND, ADVERTISING THE AMERICAN DREAM: MAKING WAY FOR 

MODERNITY, 1920-1940, at 94-104 (1986).�
M���See, e.g., DAVID FOSTER WALLACE, INFINITE JEST (1996). 
M�M�Wilson, supra note 335��AmÏTiS�0¡£� Nicole Miller 3Õ]¦�ÄQR
¥��; see supra p. 868.�
M�c �See YOCHAI BENKLER, THE WEALTH OF NETWORKS: HOW SOCIAL PRODUCTION 

TRANSFORMS MARKETS AND FREEDOM 119-22 (2006), available at http://www.benkler. 
org/Benkler_Wealth_Of_Networks.pdf.�
M���See Open Source Initiative, The Open Source Definition, http://www.opensource.org/ 
docs/osd (last visited Jan. 9, 2010)��©��Ä¢�²äU0:j©0=©��Ä¢�è
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(2008). 
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2010).�
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M���BENKLER, supra note 415, at 60 (internal quotation marks omitted).�
M���See id. at 116-22; Magnus Bergquist & Jan Ljungberg, The Power of Gifts: Organizing 
Social Relationships in Open Source Communities, 11 INFO. SYS. J. 305 (2001).�
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WARE MOVEMENT 156-59 (2008).�
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OF MONEY 161 (1993) (quoting 6 GEORG SIMMEL, GEORG SIMMEL GESAMTAUSGABE 609 
(David Frisby & Klaus Christian Köhnke eds., 1989)) (internal quotation marks omitted).�
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