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��Cf. Perfect 10, Inc. v. Google Inc., 508 F.3d 1146 (9th Cir., 2007);���A�*(GH#
N.�{kX(378 Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 2003). <�ë
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���See Court of Appeals for the Free State of Thuringia, (2008) CR, p. 390, at 392; Ham-
burg District Court, (2009) CR, p. 47.�
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�Ø�See supra V 2.�
�M�Federal Court of Justice, (2010) GRUR, p. 628, at 629 (para. 16 et seq.) – Vorschaubilder.�
���Federal Court of Justice, (2010) GRUR, p. 628, at 629 (para. 19 et seq.) – Vorschaubilder.�
���Cf. Perfect 10, Inc. v. Google Inc. (supra note 5).����P��¶(¯'r�R.µ
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���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 24) – Vorschaubilder.�
���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 24) – Vorschaubilder.�2
(�5¸µ_(de��(f�Ó�(Ó*A�l1Õ=	>?@Î(�ëA�78

45!« � h XÜ³G�
�K��ë378 Niemann, (2009) CR p. 97, at 98 et seqq.�
����ë378 Schrader/Rautenstrauch (2007) UFITA, p. 761, at 771 et seqq.�
���See further Leistner/Stang, (2008) CR, p. 499, at 502.�
���See Dreier, in: Blaurock/Bornkamm/Kirchberg (eds), Festschrift für Achim Krämer 
(2009), p. 225, at 234 et seq.; Dreier/Schulze/Dreier, (supra note 11) § 51 para. 24.�
�Ø�See already Leistner/Stang, (2008) CR, p. 499, at 502.�



Õ¨Ö× 

�Ø� �������	
�� ������������

¸µ_���5 � _(
?̂ Ó�a(�¶��e contrario-application��}~{k�MG

¸µ_���5 � _45¸µÐ45B Ý¹(¸µ7(de .áÊl1jL
�E_`.!l13��l1G	9<(!ú93@d�A¡hi5k3k

�¸µ7Ck45j(¸µ7(�z�deX7û49�f5¸µÐ(� 

(X3Ý¹ßhk(}~hi52(5Ô(
?Ó���argumentum e con-

trario��3785ê4Xj(¸µ7(de .ÝßAáÊCk49�l123
4�ßh1378F1Gk3\de(9�f5�ä�A¸µ_ÐAl{ß

hk`¶+�}�ºhk378X5�*A�ßh1��GéA5¯'r�R
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.wº�123Eûj¸µ7A�F8áÊl1÷hAc{8�eßh1��G

���������������������������������
�M�Cf. Leistner/Stang, (2008) CR, p. 499, at 502 et seq.�
���Cf. Schricker-Dietz, Urheberrecht, 3rd edition (2006), § 12 para. 29 �7|75����J(
�px}45Peukert 4X4:2h.�§78FEF�[cf. below note 36]�; Rehbinder, 
Urheberrecht, 15th edition (2008), para. 511; Haberstumpf, Handbuch des Urheberrechts, 
2nd edition (2000), para. 205; Loewenheim/Dietz, Handbuch des Urheberrechts (2003), 
§ 16 para. 11; Erdmann, in: Keller/Plassmann/v.Falck (eds), Festschrift für Wilfried Tilmann 
(2003), p. 24, at 30 et seq.; Hackemann, (1982) GRUR, p. 262, at 267; Müsse, Das Ur-
heberpersönlichkeitsrecht (1999), p. 147 et seq.; and Frankfurt District Court, (2007) MMR, 
p. 118;�®ó��®R�SC?@Î(�(ìÓ378 Frankfurt Court of Appeals, (2008) 
GRUR, p. 249, at 251; Hamburg District Court, (2004) Neue Juristische Wochenschrift 
(NJW), p. 610, at 614 et seq.; Dreier/Schulze/Schulze, (supra note 11) § 12 para. 24; 
Wandtke/Bullinger/Bullinger, Praxiskommentar zum Urheberrecht, 3rd edition (2009), § 12 
para. 22; Mehrings, (1983) GRUR, p. 275, at 284.�
���Cf. recently Frankfurt Court of Appeals, (2008) GRUR, p. 249;�æyT(�d378 
cf. Frankfurt District Court, (2007) MMR, p. 118;�ßDA Frankfurt Court of Appeals, 
(2003) Zeitschrift für Urheber- und Medienrecht, Rechtsprechungsdienst (ZUM-RD), p. 353.�
���Cf. Frankfurt District Court, (2007) MMR, p. 118 45Fromm/Nordemann/Hertin, Ur-
heberrecht, 9th edition (1996), § 12 para. 14 AH�l1G�
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A?7845	9<(�@fo\8F1��GCßA5�äR�R �general 

���������������������������������
���Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 23) – Vorschaubilder.�
�K�See Leistner/Stang, (2008) CR, p. 499, at 503; the Federal Court of Justice, (2010) 
GRUR, p. 628, at 630 (para. 23) – Vorschaubilder 45
?Ó�(cÞA�F84]�7
E|{kG�

���See Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder.�
���Cf., e.g., Dreier/Schulze/Dreier, Introduction to §§ 44a ff. para. 7; Geiger, (2004) GRUR 
Int., p. 815, at 819; Hilty, (2005) GRUR, p. 819, at 823 et seq.; Schricker/Loewenheim- 
�
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`"j(abff�l1÷hA45
òÓ�4MI|óW�¶ß\5<�

ë¸µ_�(X3}5��c�}~I�K�GéA52(2345¸µ_(
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Schricker/Spindler, Urheberrecht, 4th edition (2010), § 51 para. 8 et seq.�2(Ô/A�7
8���A4 cf. Schricker/Loewenheim-Melichar, Urheberrecht, Vor §§ 44a ff. para. 18 
et seq.; Stieper, Rechtfertigung, Rechtsnatur und Disponibilität der Schranken des Ur-
heberrechts (2009), p. 65 et seqq.�NÔEAßDE1ÔEÜ³¥�G�
���Cf. Larenz/Canaris, Methodenlehre der Rechtswissenschaft, 3rd edition (1995), p. 243; 
Leistner, (2010) GRUR, p. 987, at 988.�
�Ø�Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder.�
�M�lEº¶5Federal Court of Justice, (2002) GRUR, p. 963, at 966 – Elektronischer 
Pressespiegel.�
K��7kf{85¸µ_(de��(Ó�A�7845<�ëÕ=	>?@Î@6A

0Þ85��(��5�?@Î( Infopaq @6��ECJ, C-5/08, ECR 2009, I-6569 – 
Infopaq International A/S v Danske Dagblades Forening��A��;¼f3F3F\¡�G
2( Infopaq ��}��5�?@Î45STñKL¥�AMN1¸µ_(de��
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f�AÓ�ßhÕiEDEF3F�23Al ßh1Þp}~1ã3@�7k �see 
ECJ, C-5/08, ECR 2009, I-6569, at para. 56�G��5�?@ÎA¡hi5à������M^S
TñKLa¥� � 5 � _A��ßh1de45¥�A¡{8ÎÏßhk�äÓ*j
lEº¶5{#ßh1¸µ7(F|E1²Q(kÙAX_`Ð|D(��.kf3

l13F�Ó*j.bcl1X(ãA�¶ßh1 �Id., at para. 57�G¸µ_(de�
�(f�Ó�Ó*fà�)�378ãb¤(EF)*}î�ïßh12345��

¸µ_�b(de(� (�!(tuA�785yA;¼f±pûb¤�A�ûG

s\A5¾¿4c�Ec�5��5�?@ÎfUd3(��A¡{8 Infopaq ��
(@6GH.bcl123f·C7FG�Eû3X5de��(f�Ó�(Ó*A
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Ïßh1Þp}~1G�

K��See Federal Court of Justice, (2002) GRUR, p. 963, at 966 – Elektronischer Presses-
piegel.�
K��Federal Court of Justice, (2010) GRUR, p. 628, at 630 (para. 27) – Vorschaubilder45 
Federal Court of Justice, (2003) GRUR, p. 956, at 957 – Gies-Adler ��@6AH�78
F1G�
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K���ä�A cf. Leistner, Part B, ‘Urheber- und wettbewerbsrechtlicher Schutz der Website 
und rechtliche Beurteilung von Hyperlinks’, in: Bettinger/Leistner, Werbung und Vertrieb 
im Internet (2003), Teil 1 B, para. 73 et seqq., 76 et seq.;����P��A�78 cf. 
Hamburg District Court, (2004) MMR, p. 558, at 561 et seq.; Erfurt District Court, (2007) 
CR, p. 391; Court of Appeals for the Free State of Thuringia, (2008) CR, p. 390; Berberich, 
(2005) MMR, p. 145, at 147 et seq.; Berberich, (2007) CR, p. 393 et seq.; Gercke, (2005) 
MMR, p. 557, at 558; Leistner/Stang, (2008) CR, p. 499, at 504 et seqq.; Ott, (2007) ZUM, 
p. 119, at 126 et seq.; Ott, (2008) K&R, p. 306, at 308; Schrader/Rautenstrauch, (2007) 
UFITA, p. 761, at 776 et seq.; Roggenkamp, (2007) K&R, p. 328 et seq.; Roggenkamp, 
jurisPR-ITR 14/2008 Comment 2, C; Schack, (2008) MMR, p. 414, at 415.�
KK�Federal Court of Justice, (2010) GRUR, p. 628, at 631 et seq. (para. 33 et seqq.) – Vor-
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