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Cir. 1992).�
���Carty, supra note 24, at 195-96.�
�w�Carty, supra note 24, at 196; see Matthew Gloag & Son Ltd. v. Welsh Distilleries Ltd.,  
[1998] FSR 718, 724; John Roberts Powers School v. Tessensohn, [1995] FSR 947; Bristol 
Conservatories Ltd. v. Conservatories Custom Built Ltd., [1989] RPC 455.�
���Ìe(�æ(}ö�8�(�NGtÂ-!"#8.OP+QR;#&.� �(

Ddïn@./S+@�X\8×Ø&'�!"#<See Mary LaFrance, When You 
�



Ö×�4 

��� �������	
�� ������������

�úû(�·8�K� #(@.Õ\(d(´+?\$�8^/+ÚÛ�

 !"#kln@'"<òUn@'æ.TVÕ\($�(�	G�#�

X\(?¸(klno#�&8�"<�(kl+g"!.?\(ÐÎ��

��@¤æ'Â� !"'"<'°'�.?\($%
$U+à"!M�

ê$-!'"��no#<gò�æ.�(²V@ÍÎÏbÐÑÒ+@¤æ

o!@å�'"](no#��<FÍÎÏbÐÑÒ(yz@.wxRS(ø

B+VW:"&S= #<'°'�.WÂ� !"#(@?\(ÐÎ��

��n@'æì'°'�Õ\@?\G$�(P�&-!¢+;#�&�_

-!"'"ð.?\(ù�	($�GÉ P;Xï�&2�~��no#<

� @.̀ abcd(�/8y-!oåW�KJ8�'��JwxY��

Âìmisappropriationð(øB+Y-"](no#��<Q*.ABC+D;

#FDúûGHI;#&"U1n@.FÍÎÏbÐÑÒ(}_*@.ÍÎ

ÏbÐÑÒ(?é�'Y�&l�-!"#< 
 
#�$%&'(�������	
������
�)�

 
� ZÉ�Ù9(pq+,;#ÍÌ�[3���( � @.È\e+wxRS+
D;#pqG¾K!gW.ò�n@ÃZÉ�@$É�(ëx']^+ô

;#;�!(RSúûÄ8wxRSúûno#&ÎÓ� !"#��<È��

�( � 823+<-!"#_?(úû@.RSC(�-îï&(ÇÈGÉ
Ê�§#úû.RSC(�-îï(ýÂGU;#úû.RSC($�(�

	+à"!ë,G��§#úû.no#<� � � à(úû@.`abc
d(�á+g�#ÍÎÏbÐÑÒ(ò`&'#EFúûG�in"#�À<

�������������������������������������������������������������������

Wish Upon Dastar: Creative Provenance and the Lanham Act, 23 Cardozo Arts & Ent. L. 
Rev. 197, 207-09 (2005).�
���Bently and Sherman, supra note 8, at 755.�
���Ìe+g"!@.wxY��Â(w�úû(�·8�K� #(@.International 
News Service v. Associated Press, 248 U.S. 215 (1918) (>/,C+òa"!.y-!
ÃbÎáçèdïÄ(kl+�Î� !"#<�

���Art. 10bis (1)-(2).�
�À�See Tom Alkin, Should There Be a Tort of ‘Unfair Competition’ in English Law?, 3 J. 
�

EQÔÂ�ÍÎÏbÐÑÒ�&wxRS�����������

�������	
�� ������������ ���

� ån(&�V.h&ij(uv�(�á+g"!@.EFúûG�i

n"'"�æ(úûG�äVU+wxRSGçè-!"#<xy|�}ö

�ìECJð+V �.EC $%Æ�ìEC Trade Marks Directiveðnc^� 

!"#ÃZÉ�@$É�(ëx']^Ä(�]&@w�.Ã$%9C(l�

�''(+,-!ëx+ú�;#ÓdÄG�¨;#&� !"#8w�.�

æ(çè(ejGn-!gW.åJ.Ãfg��no#Ä&õö� !"

#w�<'g ECJ @.?\&Õ\&(1($É��%�ÜG���§#VU

'�Â(kl~�GÃwëxÄ&�Î;#(n@'"<È}ö�@.î�

G$%9C(î�(Ãhi
ä�ÌÐÄno#&-JWw�.%�(ýÂG

j��JWZj;#kl.%�(ÃüÙ(�	
dk+,;#wëx''

(ÄG�#VU'�Â(kl]åJÃwëxÄno#&-!"#<�

�

ÃÒÌda�Í�bÐìfree ridingðÄ(Å@.wxRSGl�-�#mF

D�úû(�G�=;(+Â"� !Ü!"#<no���Ù9p,

ìWIPOð@.ÒÌda�Í�bÐGÃRSC
ò(Q(�k¢£C8.Q

C(ZÉ�@$É�(�¿G.ò(ÑÌ-å�(�¿��uÜæL #

�&'-+.¬�(�-îï�(Y�(JK+qr�+'Â;#¤!(ú

ûÄ&ÎÓ-!"#ww<�

�

� uv�(�á@.wxRS(�NGm'#<Ðç;�n�s�§!"#<

ßà�(efn@.t�(?é��(|�çèGÔÊ!wxRS�G�u

�§JìÕ_�.Òabï.�cÌ�$%Ñabæ�w�<Q(efn@.w

xRS(�N@üÊ(·�+òa"!gWìÑdïáaÌ�.È�pd.

�������������������������������������������������������������������

Intell. Prop. L. & Prac. 48 (2008).�
w��First Council Directive 89/104/EEC (Dec. 21, 1988).�
w��Gillette Co. v. L-A Laboratories Oy, [2005] FSR 37, 2005 ECJ EUR-Lex LEXIS 41; 
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�w�Id. at 128-29, 136-40.�
���O2 Holdings Ltd. v. Hutchison 3G UK Ltd., [2006] EWCA Civ. 1656, [2007] RPC 407, 
¶ 35 (Jacob, L.J.).�
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���Id. at ¶¶ 29-30.�
�w�Id. at ¶ 39.�
���Annette Kur, Lionel A.F. Bently, Ansgar Ohly, Sweet Smells and a Sour Taste – The 
ECJ’s L’Oreal Decision, Max Planck Institute for Intellectual Property, Competition & Tax 
Law Research Paper No. 09-12, University of Cambridge Faculty of Law Research Paper 
No. 10/01 (Aug. 17, 2009).�
���Annette Kur, The Future of the Advertising Function (Max Planck Institute Mar. 23, 
2011).�
���See, e.g., Darren Meale & Joel Smith, Enforcing a Trade Mark When Nobody’s Con-
fused: Where the Law Stands after L’Oreal and Intel, 5 Journal of Intellectual Property Law 
& Practice 96, 103 (2010); Dev Gangjee & Robert Burrell, Because You’re Worth It: 
L’Oreal and the Prohibition on Free Riding, 73 (2) Modern Law Review 282 (2010).�
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�À�Christian Schertz & Susanne Bergmann, Germany, in Ruisenaars, supra note 78, at 
136-37. 
���Reinhard Schanda, Austria, in Ruisenaars, supra note 78, at 23 (discussing OGH 
17.9.1996 – Football Association – OB1 1997, 83). 
���Id. at 23-24 (collecting cases).�
���Adam Opel AG v. Autec AG, Case 48/05, 2007 ECJ EUR-Lex LEXIS 1972; 2007 ECR 
I-01017 (Jan. 25, 2007); Opel-Blitz II, Case 1 ZR 88/08, Bundesgerichtshof (Jan. 14, 2010).�
���Birgit Clark, Bundesgerichtshof decides in the Opel/Autec car case, 5 J. Intell. Prop. L. 
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& Prac. 213-214 (2010).�
�w�Ruijsenaars, supra note 78, at 8.�
���Id. at 9.�
���Taverner Rutledge v. Trexpalm, [1977] RPC 275; Lyngstad v. Anabas, [1977] FSR 62; 
Wombles Ltd. v. Sombles Skips Ltd., [1977] RPC 99.�
���'rsenal Football Club v. Reed, [2000] RPC 46; see also BBC Worldwide v. Pally Screen 
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���Lyngstad v. Anabas Prods., Ltd., [1977] RPC 275.�
�À�See Halliwell v. Panini (Lightman, J.) ( June 6, 1997) (unreported); BBC Worldwide Ltd. 
v. Pally Screen Printing, [1998] FSR 665����ï�ÎÐd+Ã±��Ä&��-'�
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À��Irvine v. Talksport, Ltd., [2002] FSR 60, aff’d, [2003] EWCA Civ. 423; see M. Lear-
mouth, Eddie, Are You OK? Product Endorsement and Passing Off, [2002] IPQ 306.�
À��Elvis Presley Enters., Inc. v. Sid Shaw Elvisly Yours, [1999] RPC 567, 597-98.�Ä*(
}ö�@.Lau Tak Andy v. Hang Seng Bank Ltd., [2000] 1 HKC 280 +g"!�f(�
d�+þ�!"#<�(Ddïn@.bä-ÎáÐd��+5d7(�<d-GÂ
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loch v. May [1948] 65 RPC 58 (radio character); Conan Doyle v. London Mystery Maga-
zine, Ltd. [1949] 66 RPC 312 (Sherlock Holmes); Wombles v. Womble Skip [1977] RPC 
99 (Wombles of Wimbledon); Lygnstad v. Anabas, [1977] FSR 62 (ABBA group); BBC 
Worldwide v. Pally Screen Printing, [1998] FSR 665 (Teletubbies). 
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À��See Carty, supra note 4, at 291. 
Àw�See id. at 294-95 (collecting cases). 
À��Elvis Presley Trade Marks, [1997] RPC 543, 558 (Laddie, J.); Wilkie v. McCulloch, 
[1823] 2 S. 413; Arsenal FC plc v. Reed, [2001] RPC 922 (Laddie, J.)��Õ\@ò($�8
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ÑÒ@�·-'"�; see Hector MacQueen, Charlotte Waelde, Graeme Laurie, Contem-
porary Intellectual Property: Law and Policy 779 (2011).�
À��Mirage Studios v. Counter-Feat Clothing Co., Ltd., [1991] FSR 145.�
À��Carty, supra note 4, at 293.�
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867 F.2d 22 (1st Cir. 1989).�
����Smack Apparel, 550 F.3d at 484-85; Boston Athletic Ass'n v. Sullivan, 867 F.2d 22 (1st 
Cir. 1989); University of Georgia Athletic Ass'n v. Laite, 756 F.2d 1535 (11th Cir. 1985); 
Boston Professional Hockey Ass'n v. Dallas Cap & Emblem Mfg., 510 F.2d 1004 (5th Cir. 
1975).�
����See, e.g., International Organization of Job's Daughters v. Lindenburg and Co., 633 F.2d 
912, 917-19 (9th Cir. 1980); University of Pittsburgh v. Champion Prods., Inc., 566 F. Supp. 
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����Board of Governors of Univ. of North Carolina v. Helpingstine, 714 F. Supp. 167, 173 
(M.D.N.C. 1989); University of Pittsburgh v. Champion Prods., Inc., 566 F. Supp. 711, 
719-20 (C.D. Pa. 1983).�
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�

� -�-'8�.ABC8��;�Ü,���(�	+à"!.Ñdïá

aÌ�(}ö�1n¨O(?�8¯~O� '"<�À���(>]no# 
Henderson v. Radio Corp. Pty. Ltd.��w+g"!.çèd��ï�íd�;*ù

}ö�@.ä`d�-`DÎá+ � 7(æb�d(�<d-G±��nÂ
"J�&+à"!@.ABC8æb�dJ>8ä`dÍ�bÐ+à"! 

�-.@� G7�-J&i�â#�&+'#��.ÍÎÏbÐÑÒ&

'#&-J<-�-.�(>]n}ö�@Ñ+]U?@5KJö?G-J<

;'=>.æb�d(Üö8w�+øÂ� J&-J(no#<�(Ãw

�'øÂ(�NÄ@.Ìen�K� !"#ÍöÌÏ��9+6�;#]

(noW.Ñ+wxRS/0+g�#Ãw�'�Ä
ÃÒÌda�Í�b

ÐÄ(�NGAB&�§#](no#<-�-.� VW�(>Õ+g"

!@.±��(_`abcd(�<d-
¸�(Ùd'ÏdbG±��n

$�5-Jkl+g"!.ABCG-!a�8bïl¨89:;#&�ý

�§#���8o#&"U.VWm"�p�(�N8Â"� !"#���<

���������������������������������
����See Hogan v. Koala Dundee, 12 IPR 508 (1988)��¸�Ãbc`æ��æbÍ�d 
�Crocodile DundeeðÄn¹d�ébdxb �Paul Hogan� 8CÊJ_`abcd+D
r+,C-!"J����Ghi-JEz��ìáäd��äïð+à"!�p

�(�·G�KJ; Pacific Dunlop v. Hogan, 87 ALR 14 (1987)��bc`æ��æbÍ
�d(ÏdbGIfJX\+àÜ.$É�(P�(w/�<8�·;#&-J�; 
Henderson v. Radio Corp. Pty., Ltd., [1960] SR (NSW) 576��ä`d�(-`DÎá+æ
b�d(&'8Â"� J>Õ+g"!.�p�(�·G�KJ�.�
��w�[1960] SR (NSW) 576��F,Ô(s�(kÄ(�]G+Î�.�
����See, e.g., Children’s Television Workshop Inc. v. Woolworths (NSW) Ltd. [1981] 1 
NSWLR 273��F8�:ïáÌdá �Sesame StreetðÄ(_`abcdG±��n��
�
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¸�Ãbc`æ��æbÍ�dìCrocodile DundeeðÄ($�59+,;#

�À���(}ö+g"!.ÑdïáaÌ���}ö�@.�p�(�NG

ÃGH�Äno#&-!õö-.åJ$�5+,;#�+à"!ë,(�

�ì@��J��ð+Ú0+}9;#IJ+ñæ](no#&-J���<�

�

Ãì_`abcd$%5d7($�5GKe#ðw�'úû(¢	�%

�@Ú?\&Õ\&(1+a�8bï
ï¹b�dl¨8o#&(

w/�<+o#(n@'"<¢	@.Henderson >]+g"!���
 J3�( K+o#<;'=>.ò(¢	@.dk(w�'øÂn

oW.@.VWXæ^_!.?\+x�+5Ò;#�<d-&$�

&(1(w�',���G-J&"U�&no#áô����

�

Ã,���Ä(��@.Ãï�	@p�ñKL(,��ÄG�Ü�#���<

}ö�@.Õ\8�Â-Jd�
�<d-@Ã3?Õ\@ÈÕ\8ÚÛ

;#$�@.¸�ïbc`æ��æbÍ�dñ@LZn?\¹d�éb

dxb8CÊJ_`abcd&,�-J](no#&ë,8ýÊ#VU

ÞÂå JÄ](no#&-!.ò �(�Â(�IKGÐÊJ��À<ò(

G� � ��.Ãbc`æ��æbÍ�dÄ(Ùd'å�Ò(ÏdbGIf

�������������������������������������������������������������������

+Â"Jkl.ABCG-!a�8bïl¨89:;#](&�ý�§#���8

o#&-J�; see also Moorgate Tobacco Co. Ltd. v. Philip Morris Ltd., 156 CLR 414 
(1984)��$�+,;#Ã,��.�	@p�ÄG<�;#�<(±���Â+à
"!.wxRS+,;#?éw�úû8�·-'"&-!].ÍÎÏbÐÑÒ(�

·GMv#](n@'"�.�
����Hogan v. Koala Dundee Pty Ltd., 83 ALR 187 (Federal Court of Australia 1988). 
Christopher Wadlow @.ÑdïáaÌ�($�5+,;#�(IV@K´(&gW
no#&-!"#<Ãw/�<(9:8<� '� �'�'"<ò-!.w/�

<@.ë,8.?\&Õ\&(1+.@�ÜW-'"8M��($É�(l¨89

:;#&}_#kl+�K� #<ÄChristopher Wadlow, The Law of Passing Off 
298-99 (2d ed. 1995).�
����Hogan, 83 ALR 187.�
����Id. (citing Moorgate Tobacco, 156 CLR 414). 
��À�Id.�
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}ö�+g"!N"¨O(67GO#�&&'�J<Sheppard ö>@.|
OC@ÃbdxbÁ8ò(X\+à"! �-@��-J&@lN�+

��-'"Ä��.ÍÎÏbÐÑÒ(øB@�K� '"&-J���<Q( 
� d(}öü@.>/P}ö�8ÍÎÏbÐÑÒ(�·G�KJ�&G7
�-J8.m'#�N��GÂ"J<Beaumont ö>@.´úP8.6�
�ß(|OC8Ã3?Õ\&?\&(1n.3?Õ\8X\+È¨-!"

J&($É�(l¨²�8nÜ!"JÄ&ýÊ#noVU&����J�

&+à"!@lN�8o#&}_#&-J���<� &D+�+.Burchett ö
>@.wxRS(}_*+:"X"�NGtÂ-J<Èö>@.Ã�1@.

<Î8d-(ö÷�8ÍÎÏbÐÑÒ(�N(tÂGMv#�jU�&

"U�&no#Ä&-J<³(Oç+V �.|OC8�>C1n$Éa

�8bï(l¨8o#&ýÊJ�+�+��=�&.ÍÎÏbÐÑÒ@�

·;#<�

�

ÃR(}_n@.¢]+g�#<�8ö÷no#��&ê�!../

GåQ8 #](n@'"<o#$Û78o���å(w/�<Gú

�Jkl+~��8tÂ� .�¤'FDG���§#.VWRS�

 J<�(*�GÂ"JC8uGT#&"U(@wlNno#<R

@.�no#?Î(#$Gò`+-!.$Û7
ò(î�+Ù''

VU+Oã Ä+��G#_#VUÍ��b� J��(�(�

J@.���n.FD�noW.åJ���+ÎK#��@FD(�

��8o#](no�!.ÍÎÏbÐÑÒ8�·-�#&}_#áô����

�

� � �(Ddï��=�#�&@.ÑdïáaÌ�@.Ìen�uGO

§!"#N�&ÈÝ(.$�59Gpq;#JK(ÌÈa�'ÍÎÏbÐ

ÑÒ(�N(tÂ+gò�æ3��!"#&"U�&no#<ò-!.ò

 ó+.FDúûGÈdï&;#pq&.wxRS(�/(´n�u-J

���������������������������������
����Hogan v. Pacific Dunlop Ltd., 14 IPR 398 (Federal Court of Australia 1989).�
����Id.�
����Id.�
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H�IJ6�'6KLM/N/OBC�

� ®dcÎÍ+g�#ÍÎÏbÐÑÒ&wxRS(�/0(1(w�U

@._dgd�X\(4h+g"!c%V{G°%J<Òabï(´ú}

ö�@.ì � à(ÕLG�"!ðX\ø&ÐdÐ�@.$%G±��n_
dgd�&-!Â"#�&ìadwords, ��gd;ð+à"!./G�U.

&-J���<��(ÕL(C]+g"!.ïáaïöd�}ö�@$%9(

UG�K'��J<-�-.È}ö�@.��gd;(�Â@�����(w

xRSGl�;#&-J��w<�

� � &D+�+.��ã( BGH @.X\ø8RSC(WÉdG��g
d�&-!�Â-J�&+,;#$%9(U&wxRS(øBG�K'

��J���<}ö�8P�+à"!(ÇÈ(���8'"&-JJK.$%

9(U(øB@Ô�'��J(no#<wxRS(øB@.� à(øB+
ò`Gñ"!"J<;'=>.��� Õ\8��%�(ýÂ�Gwx+'Â
-J�&.Ñ+ ��� Õ\(%��Â+VW?\(ÃÄ8�Ü��� J�
&.no#<BGH @"& (øB]+Î-J<;'=>}ö�@.��� �
bcdîÎáXd�d8.��gd�+,���� �d�DË&-!"

#]((bÑÌ��G.Õ\X\ø8!�;#](nÏÒ;#�&@}_

+"�&.��� ?\@ÃÄòYGZ�;#JK(pq+N;#9'GÙ-
!"#=�n@'"�&.GÆ-J<��gd;8,C;#Q(C]@

ECJ+�ç� J8.ò(C]@$%9(U~�8S1&� !gW.w

xRS@S1n@'��J���<�
�

���������������������������������
����See AdWords Lawsuits in France – Trademarks as Keywords Illegal?, http://www. 
linksandlaw.com/adwords-google-keyword-lawsuit-France.htm (collecting cases); Google’s 
Ad Words Lawsuits Worldwide, http://www.linksandlaw.com/adwords-pendinglawsuits.htm.�
��w�Atrya v. Google and K par K/Techni Feneres (Trib. de Grand Instance de Strasbourg, 
1ere Ch. Civile, July 20, 2007).�
����The Beta Layout case, Bundesgerichtshof, Case 1 ZR 30/07 (Jan. 22, 2009).�
��� �Eis.de GmbH v. BBY Vertriebsgesellschaft mbH (the “Bananabay” case), Bun-
desgerichtshof, Case 1 ZR 125/07 (Jan. 22, 2009).�
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� ����� � �.ECJ @.X\ø+V#��gd;(�Â@$%��Â+o

J#ìò ó+���Â8ÇÈG�Ü �;���8o#kl+@(U&

'#���8o#ð&(¨OGë�-J<-�-.ÐdÐ�+V#��g

d;(�Â@$%��Ân@'"&-J���<J~-.ECJ +�ç� JìÒ

abï.ÑdïáÌ�$%��ã���çð� �(Ddï@.wxRS

+,;#C]n@'��J<ECJ +�ç� J w àY(Ddï@.Ñab
æ( Hoge Raad 8.Ã��$%(ýÂ�
�Ê�GU-.@wx+'G
�#Ä_dgd�X\Gy8ÊI;#�&8nÜ#�jU�+à"!.[

Î�'ö?G¾KJ](no#���<-�-.����� � �.ECJ @.Q(S

1+à"!´-J��++�-.��S1+à"!ö?;#¨�@'"&

-J<�

�

� _dgd�X\+D-wxRS(�NGÂ"#�&(���@.=e(

>]no# Interflora, Inc. v. Marks & Spencer +g"!c0×Ø&� J
ì^:.ECJ +CÒZno#ð<����� � �K£.Q\9b-b(ÐdÐ�
@.=e$%���ab�+g�#_dgd�X\+à"!.®dcÎÍ

uv+g�#VW]Lý�'¹ÌÏdG?Â-!ÜJ<� @.2��+

$%pq+,;#`abcd&uv�(��cd�(�m+òaæ](

���������������������������������
����Google Fr. SARL v. Louis Vuitton Malletier SA (23 March 2010), http://eurlex.europa. 
eu/Lex UriServ/LexUri Serv.do?uri=CELEX:62008J0236:EN:HTML, 2010 ECJ EUR-Lex 
LEXIS 119 (joined cases C-236/08 to C-238/08) (referred by the French Court of Cassa-
tion); Die BergSpechte Outdoor Reisen und Alpinschule Edi Koblmüller GmbH v. Günter 
Guni (25 March 2010), Case C-278/08, http://eurlex.europa.eu/ LexUriServ/LexUriServ. 
do?uri=CELEX:62008J0278:EN:HTML, 2010 ECJ EUR-Lex LEXIS 124 (referred by 
Austria’s Oberster Gerichtshof); Eis.de GmbH v. BBY Vertriebsgesellschaft mbH (26 
March 2010), CaseC-91/09, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= 
CELEX:62009O0091:FR:HTM, 2010 ECJ EUR-Lex LEXIS 490 (referred by German 
BGH). For a detailed discussion of these rulings, see Tyson Smith, Googling a Trademark: 
A Comparative Look at Keyword Use in Internet Advertising, 46 Texas Int. L.J. 232, 238-42 
(2010).�
��� �Portakabin Ltd. v. Primakabin (8 July 2010), http://curia.europa.eu/jurisp/cgi-bin/ 
gettext.pl? lang=en&num=79899291C19080558&doc=T&ouvert=T&seance=ARRET. 
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�düìAdvocate General of the EUð@.�����+]	�¨OG!P-.

��gd;+à"!.�+ï¹b�dÌbb8$%+à"!ê$-!"J

kl.L'#×Ø@ÃÒÌda�Í�bÐ+,;#�1&@.ò 8l�

�'Z[X\'(�.@� &@F+$%(pÙC(ýÂ+J~ËW-

!"#(�.&"U�&no#Ä&-J���<ò-!.$%pÙC@.K´

(kl+ï¹b�dÌbb+g�#$%�ÂG�-IK#9'GÙ;#

](&-J<;'=>.��� ��%�8��$�@�d�ïG�=;?
éÂÅìgeneric termð&-!Â"� !"#�.@ ��� X\ø8.��
%�(�à��.ýÂ�
dk��'(G�JW.$%pÙC87P-J

�k��(2�G�â-VU&-!"#kl.no#���<-J8�!.�

(�dü( Interflora +g�#��cd�(´n@.wxRS(�N@.
EU +g�#^£(��gd;+,;#C](��+��G$�;���

8o#&ê_#<�

�

� Ìe(��}ö�+g"!@._dgd�X\8Ã$%��ÂÄ+oJ

#�jU�+à"!¤æ`b8b�ï8�� !"'"���<åJ.$%8

Ø+X\G�æJK+Â"� J�.@$%8Q\�¿X\+^/+�

<� J�8,�;#(�+à"!].`b8b�ïGO!"'"���<�

�

���������������������������������
��À�Interflora, Inc. v. Marks & Spencer PLC Flowers Direct Online Limited, [2009] EWHC 
1095 (Ch).�
����Case C-323/09, Opinion of Advocate General Jaaskinen (Mar. 24, 2011).�
����Id.�
����-�-.áäb�&-!@._dgd�X\G$%&-!(�Âno#&�K

#23+o#<See Network Automation, Inc. v. Advanced System Concepts, 638 F.3d 
1137, 1145 (9th Cir. 2011); Rescuecom Corp. v. Google, Inc., 562 F.3d 123, 128-29 (2d Cir. 
2009).�
����See Hamzik v. Zale Corp./Delaware, 2007 U.S. Dist. LEXIS 28981, at *3 (N.D.N.Y. Apr. 
19, 2007)��ï¹b�dÌbb8$%��Ân'"&-!].%�G�<;#�&8
$%&-!(�Â&�K� #���G<��; see also Tiffany, Inc. v. eBay, Inc., 576 
F. Supp. 2d 463 (S.D.N.Y. 2008)��Hamzik >]ö<�(_ÈG<����
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+cp;#�&G�2-!"#<ò(øJ#NO@.ÃëxìÒí�îïðÄ

(d¾8.ÃRSì`bv��Ï³bðÄ8YÆ;](Ge�;��no#<

=e(}ö�8<;�U-J�z8.EU(Q(ef(}_*+��;#

�jU�+à"!@.��({f8¨�no#<�

�

� EU (��&?�;#� �(����¬Ono#Ìe+g"!@.ù

0+T/� J�k
.ëx�
ÃÒÌda�Í�bÐÄ&"Uö÷'y

zVW].¬ORS(3p8{|� r�!"#<ò-!.ò ó+ÍÎ

ÏbÐÑÒ(/08��]7�� !"ænoVU<-�-'8�.Ìe

+g"!�_.$%9C(Lý�'õ�s�+V�!.��� !"#$

%&��� !"'"](()*+g"!.ÍÎÏbÐÑÒ(�N(�'

W(qB8�� !"#<ò-!.��.Ã�p�Ä(yz@.wxY

��Âìmisappropriationð&h&ijÈÓ(](&-!Xæçè� !"

#<ÑdïáaÌ�@.Ìe(�U-Jçè&ÈÊ�GJj�!"#VU

+O_#<�

�

� ßà�(`abcd(ef+g"!@.·�+VW.$%�+g�#�

��'FD
ÇÈ(�]8gh� !]"#<�(êò+g�#*]{�

'·��(5u@.$%(�è5ìdilutionðno#<�è5@.üÎ(I

J´+g�#ÇÈ(�]Gw�&;#](no#<Ìen@.abâ��

(w���Ô�+g"!.ÇÈ8,C-'" � ¸�((U+D-.Ã5d'Ä$
%~�Gpq-!"#<wi25ìblurringð&j�ìtarnishment�no#��w<

=e+g"!@.�ÀÀw�$%�ì��� J$%~�+tÂ� #ð(��

���������������������������������
��w�15 U.S.C. § 1125 (c).�
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�n@ü�n@'"���<�

�

� `abcd(�/0(´+g"!@.ÍÎÏbÐÑÒ@.FDúû+,

;#T/��å;å;� !Ü!"#<s�'RS+ù"MNGñæef

@.�U-J23+D-.ÍÎÏbÐÑÒ(øB+D;#��(0l"G

Ýf+;#�&n�m-!"#<̀ �d_`Îáî�$%Z[X\(4h

+g"!@.òU-Jef(�m@ü+�"<-�-'8�.=e+g"

���������������������������������
����§ 10 (3), Trade Marks Act of 1994.�
����General Motors v. Yplon, [1999] All ER (EC) 865; see Alkin, supra note 39, at 52.�Ð
åæ+g"!@.�è5��(pq@��$%+à"!( �K� #<See 
Trademarks Act, § 22����� J$%+àÜ.Ã5;� JÐÎ����(MNG�
'U"�'#�Â]ÊÊ� #ô�. £_!.Ðåæ(*ù}ö�@n��Gmæçè
-!"#<See Veuve Clicquot Ponsardin, Maison Fondee en 1772 v. Boutiques Cliquot 
Ltee, [2006] 1 RCS 824, 2006 CSC 23.�
����See Intel v. CPM, Case C-252/07, [2009] ETMR 13, ¶¶ 29, 68, 77; see also Darren 
Meale and Joel Smith, Enforcing a Trade Mark When Nobody’s Confused: Where the Law 
Stands After L’Oreal and Intel, 5 J. Intell. L. & Prac. 101-102 (2010); Mary LaFrance, 
Identical Cousins? On the Road with Dilution and the Right of Publicity, 24 Santa Clara 
Computer & High Tech. L.J. 669-671 (2007-08)��Ðåæ(�è5�+à"!,�-!
"#�.�

EQÔÂ�ÍÎÏbÐÑÒ�&wxRS�����������

�������	
�� ������������ ���

!@.Q( EU £\e+D-.VW-
�'T/´(RSgk8o�no

#&��-'"�W.�mGr�#�&@+-"<Ìe+g�#$�59

(?O-J&�VIä�&('"�¶@.=e+g�#òU-J9'G�

K#�&�(#$&m�+D+�no#<-�-.=e(òU-J�m+

@.J&_ EU ��(��8'"&-!].ª58O� #<;'=>.

�p�&ÒÌda�Í�bÐ&(1(Ê8L3+w2p&'�!"

#(no#<òU-Jª5@.ÑdïáaÌ�+g"!]2��no#<

$%pq+,;#��cd�(67@.�/0(45�'uÜ'67ì;

'=>.öab�pÙC(��pqGr6;#�/0&ABCpq+øù

Gñæ�/0(67ðG��]ô¸-!"æ](no#<ò(?*n.�

N�(�q+3�J�ÜGi�!.$%9C@.ek+,C'æ.å;å

;Lý�+ò(öab�(��Íb����Gqu;#�&G¾K#�

ÜGO§#�&+'VU<�

�


