
 

�������	
�� ������������ ����

�������	
������� ����

�

  
�

Jessica LITMAN� 
���������

�

�����

�  !"#$% !&'(!)*+),-./01234567819:;<=

>?@ABC.DEF !"#$GHIJKL-.DCM),C%NO4PQ8

GR=S !&19:;<'1T-)UVWX �intermediaries� GYJ*+BZE
'1[\)]X^_`XG,Ca1bc<E'1deEFf-#$GNO4PQ

8'ghij1k>=l)UVWX?mnDio1p-=l)qED%r8s8

?tVSuv^w8xy1z-{eESaM),H-=#$%|SJ}f~�'

��'��?��-.DE}D\EF��'�� !"'#��%�Ca � �?
�D.���Sf'�qEF���%)��' !"#$GD�?����-.

D=c�X'�?��.DSDf'�1�a�?<EF��?�CM) !"�'

� ¡'¢£}DH'%)NO4PQ8}r8s8?f=aBCE�¤S¥�?

¦>aCEF-�-�H-=¢£?%��§mS¨©Gh�.-I�.DE}ª

\aCEF,'�«'§¬%�' !"�G®?NO4PQ8^r8s8'=

>?S�.DE}%D\SD}DH¯°GYG�.DE�}?±ZaCEF !

"�%,'²l}-.)NO4PQ8}r8s8'³'´µ1¶EUVWX'

���������������������������������
��John F. Nickoll Professor of Law and Professor of Information, University of Michigan.�
·¸'¹�?5º»¼1½B�= Jon Weinberg, Seana Shiffrin, Jane Ginsburg, Rebec-
ca Tushnet, Tom Cotter, Kurt Hunt ¾¿?ÀÁÂ-ÃÄEFI=) !"OÅÆ8Ç}
DHÈÉ1�.)OÅÆ8Ç'Ê!l?nD.��Ë²C.DEÌÈ1I}>.½

B�.DE Pamela Samuelson ?%Í§SÎÏ1ÀÐ.DEF�'ª\%ÍJ'Ñ}
'ÒÓ?ÔÕ1ce.DEG)®? Jon Baumgarten, Mike Carroll, Julie Cohen, Troy 
Dow, Laura Gasaway, Daniel Gervais, Terry Illardi, Lydia Loren, Tyler Ochoa, Tony Reese, 
Jule Sigall, Kate Spelman, Chris Sprigman, Jeremy Williams ?Ö×Â-ÃÄEF�Ca
'ØÙ%�'ÚÈ'§�Û?ÜÝ-SDÞßH�}%àá-.DEG)ÒÓ'�â

��ãäG�å%æ1ª\.DE'�1²�E�}G�m=F�



çèéê 

���� �������	
�� ������������

ëì?í1îïBZ.-I�.DEF�H-=UVWXa%ðñ),'ÔÕí^

 !&?ò<E"/10D.)óD? !&'/01ôo-õ�.DEFUVW

Xö'"/'îï%)÷ø%ùú�?�?û�.D=G)üý�%,H}%D\

SJS�.DE'�%S�ßH�Fþ' !"OÅÆ8Ç1ËHÃ��}SE'

%)NO4PQ8?f�}"/1�\)r8s8?f�}ã«1�\) !"'

UVWX'5»¼68y1�a<�}�) !"Gf=a<¥�1��Û<E�

}�qE}��<EF�

�

�

�� 	�


���' !"#$'���

�NO4PQ8' !"�

��r8s8' !"�

��UVWX' !"�

��Û�WX�

��º8�8�

��I}>�

�� !"OÅÆ8Ç'���÷Ã)����

�� !"OÅÆ8Ç'���

����S����

��NO4PQ8'"�' ��

��r8s8'"�' ��

��!V'"#�Disintermediation��
$�I}>�

%�þ' !"&'?(e.�

� !"')*+,'�--�

��.W�/0"'~ì�/�

���0¡'12�

3��l45S6��

��NO4PQ8} !"'�Úõ�

��r8s8'"/'¯°�

��78S!VWX'#9�

$�I}>�

:����a,�ö(�H?%�

;�Ú<�

þ' !"OÅÆ8Ç���������

�������	
�� ������������ ����

#� !"�%=J)ñ>C�)?@¡1�m)AÙS#$'�B

1CD<E�H?S�.m.DEFÌEG��' !"�1#�-='

%��F÷Ãø'�}�qEF,'ï�f5GSuH'I}JK%),C

�lø?LF1�e.M¹BC.m=f'�qEFN¸��nOP�-

=QRST'ï�) !"'6UPV¼G���WF !"��1XmY-=F

#��%Z[SÈ\1[]<E=>?^_1`a-=§b'c�1dJ

�DEF�C%øä'#��?�eE~e�S�f1)��W�F�a����

F·¸'gh}ij?kl-=®�'mn?o�.\Ef'�q�

=�F-�-#��%p�?Òq<E�H?%HIJ@ABC.�ar)

ñ'ùS}}f?stG��n�H?S�=Fuv�?XmwIC=®

�'[]Ø�%)xE�)m��)gh�p�1�'ø?)�ûy�ñ

>C'f'}S�.-I�.DE�F !"îz�SU7{V%ÌE?

Ò-)R=S|É1[]<E=>'R-D^_S`a1G¦<E�H?

S�=}FèD.�W~��Ë²C=QR'ST�%)#��'��1~

��®��I�CS/oò�?õ²ZE�H��G�:aC),'Ú�

^_S`a%~ç'#�c�^�-X)#z)uv}S�.)��SÌ

E'ë��'ï?�:wICE?��=�Füý)õ����î��United 

���������������������������������
��Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified as amended at 17 
U.S.C. §§ 101–1205 (2006)).�
��See JESSICA LITMAN, DIGITAL COPYRIGHT 22–34, 54–63, 122–45 (2d ed. 2006). Com-
pare, e.g., Copyright Act of 1909, ch. 320, § 1(e), 35 Stat. 1075���/��'��'��
!�'��?nm)+,}��1�>.DE�, with Copyright Act of 1976 § 110 ��'
/0"?Ò<E��1��-.DE�.�
��LITMAN, supra note 2, at 57–63, 197–202.�
}�See, e.g., Performance Rights Act of 2009, H.R. 848, 111th Cong. (2009); Fair Copyright 
in Research Works Act of 2009, H.R. 801, 111th Cong. (2009); Shawn Bentley Orphan 
Works Act of 2008, S. 2913, 110th Cong. (2008); Intellectual Property Enforcement Act of 
2007, S. 2317, 110th Cong. (2007); Inducing Infringement of Copyrights Act of 2004, 
S. 2560, 108th Cong. (2004).�
��See, e.g., Prioritizing Resources and Organization for Intellectual Property Act of 2008, 
Pub. L. No. 110-403, 122 Stat. 4256 (codified as amended in scattered sections of 15 U.S.C., 
18 U.S.C., and 42 U.S.C.); Family Entertainment and Copyright Act of 2005, Pub. L. 
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No. 109-9, 119 Stat. 218 (codified as amended in scattered sections of 17 U.S.C. and 18 
U.S.C.); Satellite Home Viewing Extension and Reauthorization Act of 2004, Pub. L. 
No. 108-447, 118 Stat. 3393 (codified as amended in scattered sections of 17 U.S.C. and 47 
U.S.C.).�
W�See, e.g., 17 U.S.C. §§ 110(2), 114.�
��See, e.g., LIBRARY OF CONG., REPORT OF THE LIBRARIAN OF CONGRESS FOR THE FISCAL 

YEAR ENDING JUNE 30, 1902, S. DOC. NO. 57-6, at 64 (2d Sess. 1902), available at 
http://www.copyright.gov/reports/annual/archive/ar-1902.pdf; Zechariah Chafee, Jr., Re-
flections on the Law of Copyright: I, 45 COLUM. L. REV. 503, 515–16 (1945).�
��Act of May 31, 1790, ch. 15, 1 Stat. 124.�
��Jessica Litman, Copyright Legislation and Technological Change, 68 OR. L. REV. 275 
(1989).�
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òo'óô?��.)*1¦>.DE'� ��publicationõ?öå<E=>?%)÷
ø �distribution� %¹>.§cù'f'�qE�}GúG}BCE�),C}f�Û
G !"'#��?ÞßD.û¦-.DE'� �,'jõ publication 'Gv%¹>
.���Sf'�ülE�?��.)ýSEÞþ1û0-.DE���. Compare Cont’l 
Cas. Co. v. Beardsley, 253 F.2d 702 (2d Cir. 1958)��Y�S-�|ÑL?����'5�8
1÷ø<E�}%~e�S publication ?dIC) !"G��BCE}Î��, and 
White v. Kimmell, 193 F.2d 744 (9th Cir. 1952)��ceo�=X?Ò-)Ñ?Ë<�HÖ
>E�{'	�X}
?5�8���1÷ø<EË�%) !"1��-HE~e�

S publication ?öå<E}Î��, with King v. Mister Maestro, Inc., 224 F. Supp. 101 
(S.D.N.Y. 1963)��ê�VÝ±»¼�a��ö'OL'5�8'÷ø%���S 
publication ?Sàr) !"1��-SD}Î��.�üý)ÝA'|É%5»��8
Q1UV}<E/0?�D.�aCEF !"X%ÍÎÏ?Ò-) !&G5»�

�8Q'�»�ÇÝ�NëVÝºÜO �RAM� ?Y�BCCM-¬?)òoO�&
'(!���8�BC=�}?SE'Þ}óô-.m=G)RAM �Y�BCCM
 !"'{���'8�1�=<}%óô-.DSDFAaron Perzanowski, Fixing 
RAM Copies, 104 NW. U. L. REV. (forthcoming 2010).�ÝA?) !"X%){�¼�8
N1V-.~n'5�81�á<EË�Gòo'Ò�}SE publication }:SB
CE¸m�qE}óô-.m=G)~n'5�8'�áG) !&'·' pub-
lication ?�H�E�X�ö'��Ï�'º ?SE}DH�}?nD.%!�-
.m=FSee generally 17 U.S.C. § 407.�
���See LITMAN, supra note 2, at 47–50. For a current analogue, see, for example, Principles 
for User Generated Content Services, UGCPRINCIPLES, http://www.ugcprinciples.com/ 
(last visited Sept. 16, 2010).�
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���See LITMAN, supra note 2, at 48–63, 122–45.� !"G:§-èe.m=}DH�}
%
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D%<=>^?W@}D�=f'�lfAJ¼B-=IK�qEF�

���See, e.g., Pamela Samuelson et al., The Copyright Principles Project: Directions for 
Reform, 25 BERKELEY TECH. L.J. (forthcoming 2010), available at http://btlj.org/data/ 
articles/25_3/cpp.pdf����C' !"DE¥1Fm)Ø��' !"�GKH&G-HE
'�),-.�G��H\E|É1KHI�-HE�1J¦Ù-= � F³'ê67K
N¼'ÚÈ1Û<Ef'�qE�; A Special Conversation with Marybeth Peters, AUDIO 
ARCHIVE (Sept. 17, 2007), http://www.archive.org/details/FMCsummit07.petersconversation 
(17 U.S.C. § 115 'OÅÆ8Ç1LE��)�58M.»+W~'/oò�X³�'
QRG��N?î²�=�}?ò<E`a�.�
�}�See, e.g., Ted Johnson, Pols OK Bill on Royalties, VARIETY, May 14, 2009, 2009 WLNR 
9209693 ��7OP�?Ò-�'/0'6PQy±.1�� !"X?[RH�H
¦>E��?ò<E6UP»+ST1`a�; Wendy Davis, Entertainment Industry 
Pushes for Law Requiring Colleges To Filter Networks, MEDIAPOST (March 24, 2008), 
http://publications.mediapost.com/index.cfm?fuseaction=Articles.san&s=79058&Nid=4072
5&p=918739��	9' P2P ÅUPyVK�O»+1WX<E�H§	?¦>E��
?ò<E6UP»+ST1`a�.�
���See, e.g., Capitol Records, Inc. v. Bertelsmann, 377 F. Supp. 2d 796 (N.D. Cal. 2005)�
� !"òo'×	�YZ �secondary liability� '+,1:ô-�H}-.DE�; 
Brief for Americans for Tax Reform as Amici Curiae Supporting Appellees at 15–17, Car-
toon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121 (2d Cir. 2008) (Nos. 
07-1480-cv (L), 07-1511-cv (CON))��5»��8Q' RAM ��'~ñ�SO�%
§ ��W���1òo<E}ÈrE�; Brief for ASCAP et al. as Amici Curiae Supporting 
Plaintiffs at 17–19, Viacom Int’l v. YouTube, Inc., Nos. 07 Civ. 2103 (LLS), 07 Civ. 3582 
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(LLS), 2010 WL 2532404 (S.D.N.Y. June 23, 2010)��17 U.S.C. § 512 ?�eE)P»Q
8{�¼Ý'8UVÝê62P�'ë8ÅÝw828'+,1���Sf'?[Õ

-�H}�:.DE�; Brief for Motion Picture Ass’n of Am. as Amici Curiae at 14–20, 
Capitol Records, Inc. v. Thomas, 579 F. Supp. 2d 1210 (D. Minn. 2008) (No. 06-1497)��÷
ø���ÅUPy1hë»LS^{?|J�}G��W���?Ór<E}óô�; see 
generally LITMAN, supra note 2, at 24.�
�W�See Lloyd L. Weinreb, Copyright Unbound, in AN UNHURRIED VIEW OF COPYRIGHT, 
REPUBLISHED (AND WITH CONTRIBUTIONS FROM FRIENDS), at WEIN-1, WEIN-1 (Iris C. Geik 
et al. eds., 2005).�
���See Jessica Litman, War and Peace: The 34th Annual Donald C. Brace Lecture, 53 J. 
COPYRIGHT SOC’Y U.S.A. 1 (2006).�
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���See LITMAN, supra note 2, at 39–40 and sources there cited.�
���See id. at 42–45.�
���See Litman, supra note 9, at 326–32 and sources there cited.�
���Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2887 (1998) 
(codified at 17 U.S.C. §§ 101, 108, 109, 112, 114, 512, 1301).�
���See LITMAN, supra note 2, at 127–45 and sources there cited.��'ÝÐ � F³'³?)
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���See, e.g., Daniel Gervais, The Tangled Web of UGC: Making Copyright Sense of Us-
er-Generated Content, 11 VAND. J. ENT. & TECH. L. 841, 845–46 (2009)��Úæ��}DH
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ØÑÙ% YouTube �~ý?���v'Tê1_`-)¯ýæ��f'Tê1��ê6
8x-.DEF��)¯Û)YouTube ?%�}ñ³Û'TêG��ê68xBC.D
EÙ}DHFYouTube Fact Sheet, YOUTUBE, http://www.youtube.com/t/fact_sheet (last 
visited Sept. 17, 2010).��Æ8yÝV¼O8¼Ý7�8�y%����F � t?ØYouTube 
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http://judiciary.house.gov/hearings/printers/110th/33812.pdf (testimony of Cary Sherman, 
President, Recording Industry Association of America (“RIAA”))��Ú³´Ë�Gf%t
��.DEÙ§	G),'b�?��-=�}?nD.��1a¸.DE�; id. at 75–77 
(letter from Dan Glickman, Chairman and Chief Executive Officer, Motion Picture Associ-
ation of America (“MPAA”))���ê�W'��Å�'}}<1§	9'Y>?±-.D
E�; Protecting Copyright and Innovation in a Post-Grokster World: Hearing Before the S. 
Comm. on the Judiciary, 109th Cong. 16–17 (2005), available at http://frwebgate.access. 
gpo.gov/cgi-bin/getdoc.cgi?dbname=109_senate_hearings&docid=f:34113.pdf (testimony of 
Marty Roe, Recording Artist, Arista Records)��P2P U7{VG!�¥^!c¥GdW<
E�e}S�.DE}a¸.DE�; id. at 18 (testimony of Cary Sherman)��P2P %Ø�
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¬'��Gñ©-.DJ'1f%ZlE1/SDÙ�e?S�.DE}a¸E�; 
INT’L INTELLECTUAL PROP. ALLIANCE, COPYRIGHT INDUSTRIES’ GLOBAL CHALLENGES 

FOR 2009, http://www.iipa.com/pdf/IIPA2009GlobalChallenges.pdf��Úòo1ËH�4�
'P¼�aOO8Vø' !&1��ê<E¼�ê'P¼)ÞX' gP2Ph ÅUPy
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���See KAPLAN, supra note 39, at 75–76; L. Ray Patterson, Fair Use for Teaching and 
Research: The Folly of Kinko’s and Texaco, in GROWING PAINS: ADAPTING COPYRIGHT 

FOR LIBRARIES, EDUCATION, AND SOCIETY 351, 356–63 (Laura N. Gasaway ed., 1997).�
���E.g., United States v. Paramount Pictures, Inc., 334 U.S. 131, 158 (1948). See generally 
Lloyd L. Weinreb, Copyright for Functional Expression, 111 HARV. L. REV. 1149 (1998).�
�}� !"?ò<EÑÙ'/�1ÈÐEÈm%) !&?nD.]3)`J)�E)

%E)�ÐE)!T<E)5»xPy<E}D�=Ë�1ËHÑÙ1)KHÝß¸

m�qE�}DH|É?ol�J�DEF�J0DaCE<}-.%ØusersÙGq
l)�C?nD.% see Julie Cohen, The Place of the User in Copyright Law, 74 
FORDHAM L. REV. 347 (2005); Patterson & Birch, supra note 28,ØconsumersÙ}DHÝt
Ø?nD.%�see Niva Elkin-Koren, Making Room for Consumers Under the DMCA, 22 
BERKELEY TECH. L.J. 1119 (2007); Joseph Liu, Copyright Law’s Theory of the Consumer, 
44 B.C. L. REV. 397 (2003). ,-.ØfansÙ}DHÝtØ?nD.%)see Fred Von 
Lohmann, Is Suing Your Customers a Good Idea?, LAW.COM (Sept. 29, 2004), http://www. 
law.com/jsp/article.jsp?id=1095434496352. See also Justin Hughes, “Recoding” Intellec-
tual Property and Overlooked Audience Interests, 77 TEX. L. REV. 923 (1999) 
(“non-owners”). ���%) !&1/0<E,Ñ1Ñ-.Ør8s8 userÙSD-
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���See KAPLAN, supra note 39, at 25–36; Jessica Litman, Lawful Personal Use, 85 TEX. L. 
REV. 1871 (2007).�
�W�r8s81���?�#<E#��'uH%®ý�Sf'�ql),'ÍJ'M

x%�ìãv?|É'qELs?º1ª<EFCompare, e.g., 17 U.S.C. § 109(a) 
(2006)��û�?!aC=O�&'��1¯>E�, id. § 109(c)���'jÏ�'UMOk
8Ç'ê�P1¯>E�, id. § 110(5)(A)���'jÏ�'�7O}±�UP�'�91
¯>E�, and id. § 110(11)��DVD �yzBC=�ê?qE¡�V8»^{í�SV
8»1_`�»L?<E1|ê6+�Ç'¥}�µ01¯>E�, with Twentieth 
Century Music Corp. v. Aiken, 422 U.S. 151 (1975)���BS�V¼�»���7O1¿
<�}G !"òo?å=E}<Eóô1ñe=�, Bobbs-Merrill Co. v. Straus, 210 
U.S. 339 (1908)��X'~Ì'=XyzG !"òo?öå<E}<Eóô1ñe
=�, Red Baron-Franklin Park Inc. v. Taito Corp., 883 F.2d 275 (4th Cir. 1989)��UMOk
8Ç1��/0-=�}?nmk8Çë»Q8'YZ1���, and Cleanflicks of 
Colo., LLC v. Soderbergh, 433 F. Supp. 2d 1236 (D. Colo. 2006) ��WX?Ò-).W�
?yzBCE DVD �a¡�SD-{í�S5»±»�1#�-.�î<EË�1
Ö�-=�.�
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���See Jessica Litman, The Sony Paradox, 55 CASE W. RES. L. REV. 917, 932–42 (2005); L. 
Ray Patterson, Copyright Overextended: A Preliminary Inquiry into a Need for a Federal 
Statute of Unfair Competition, 17 U. DAYTON L. REV. 385 (1992).�
���See, e.g., The Performance Rights Act and Parity Among Music Delivery Platforms: 
Hearing Before the S. Comm. on the Judiciary, 111th Cong. 9–11 (2009) [hereinafter The 
Performance Rights Act], available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi? 
dbname=111_senate_hearings&docid=f:54557.pdf (testimony of Marian Leighton-Levy, 
Founder and Owner, Rounder Records); see also id. at 14 (testimony of Ralph Oman, Lec-
turer, George Washington University, and former Register of Copyrights)��Ú÷Ã'1Ð�
a±ÚBCE�}%)9��"'|É�qE÷Ã) !&1(!-Ï"<EX%)

 !&1/0-=Ñ�aÛ1[R²CE"/1"<E¸m�qEF,CG !"

)*'Þ��Sø��qE���.�
���Jessica Litman, Billowing White Goo, 31 COLUM. J.L. & ARTS 587, 593–96 (2008).�
W��See Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2887 (codi-
fied as amended at 17 U.S.C. §§ 1201–1204); RealNetworks, Inc. v. DVD Copy Control 
Ass’n, 641 F. Supp. 2d 913 (N.D. Cal. 2009).�
W��See, e.g., DVD Copy Control Ass’n, RM 2008-8, Reply Comments (Feb. 2, 2009), 
available at http://www.copyright.gov/1201/2008/responses/dvd-cca-inc-38.pdf; Motion 
Picture Ass’n of Am., RM 2008-8, Comments (Feb. 2, 2009), available at http://www. 
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copyright.gov/1201/2008/responses/mpaa-46.pdf; Software & Info. Indus. Ass’n, RM 
2008-8, Reply Comments (Feb. 2, 2009), available at http://www.copyright.gov/1201/ 
2008/responses/software-information-industry-assoc-17.pdf.�
W��See, e.g., TARLETON GILLESPIE, WIRED SHUT: COPYRIGHT AND THE SHAPE OF DIGITAL 

CULTURE 267–81 (2007); Nate Anderson, DRM Still Sucks: Yahoo Music Going Dark, 
Taking Keys with It, ARS TECHNICA (July 24, 2008, 3:00 PM) http://arstechnica.com/news. 
ars/post/20080724-drm-still-sucks-yahoo-music-going-dark-taking-keys-with-it.html; Cory 
Doctorow, How To Destroy the Book, Speech Before the National Reading Summit (Nov. 
13, 2009), in THE VARSITY, Dec. 14, 2009, available at http://thevarsity.ca/articles/23855.�
��' DRM 'µ�v#?%á?f|ÉGqEFDRM 'ï?%)�h-=5»±»
�?Ò-.)ñ>XGõ��?Á�-HE+,1r\=5»¼68y1;�x?�

\Ef'GqEF�\M����F � t)Amazon.com %7ú87ÝO8�Ky'�T
&�jõ}����}õ';�x}'³�' !"?ò<E�\?ò-.)�hú:'

��X'O�&1�hX' Kindle ��XO8�8�aãT�?ñ9<E}}
f?)��'��'EAÄ�1ØÀ�ÙzD}<E�}�]�1{e=FSee David 
Pogue, Pogue’s Posts: Some E-Books Are More Equal than Others, N.Y. TIMES (July 17, 
2009, 12:57 PM), http://pogue.blogs.nytimes.com/2009/07/17/some-e-books-are-more- 
equal-than-others/. See generally Updated and Corrected: E-Books Buyer’s Guide to Pri-
vacy, ELEC. FRONTIER FOUND. (Jan. 6, 2010), http://www.eff.org/deeplinks/2010/01/ 
updated-and-corrected-e-book-buyers-guide-privacy��Ñ�'��XO8�8'ê�P
2V8òç�OV81I}>.DE�.�
W��See GILLESPIE, supra note 62, at 273–79; John A. Rothchild, The Social Costs of Tech-
nological Protection Measures, 34 FLA. ST. U. L. REV. 1181, 1198–1205 (2007).�
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W}�See, e.g., PATRY, supra note 30, at 161–70 � !"�W?�E DMCA '�ËÖ�u
H'�01�Î-.DE�; Jane C. Ginsburg, The Right To Claim Authorship in U.S. 
Copyright and Trademarks Law, 41 HOUS. L. REV. 263, 264 (2004)��Úf-qS=G~e
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f-CSD���; John Tehranian, Infringement Nation: Copyright Reform and the Law/ 
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W��Accord PATRY, supra note 30, at xx–xxiv; Paul Edward Gellar, Beyond the Copyright 
Crisis: Principles for Change, 55 J. COPYRIGHT SOC’Y U.S.A. 165, 175 (2008); Jane C. 
Ginsburg, How Copyright Got a Bad Name for Itself, 26 COLUM. J.L. & ARTS 61, 63–67 
(2002); see also MARK HELPRIN, DIGITAL BARBARISM, at xiii (2009)��Ú����"%f
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W��See Sara K. Stadler, Performance Values, 83 NOTRE DAME L. REV. 697, 727–28 (2008).�
W��See generally, e.g., Rebecca Tushnet, Payment in Credit: Copyright Law and Subcultural 
Creativity, LAW & CONTEMP. PROBS., Spring 2007, at 135. 
W��See Litman, supra note 66, at 175–80. 
���See Tim Wu, Tolerated Use, 31 COLUM. J.L. & ARTS 617, 619 (2008)��Útolerated useÙ
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���See Warner Bros. Entm’t, Inc. v. RDR Books, 575 F. Supp. 2d 513 (S.D.N.Y. 2008)��

 ';�1Ö�-=�; Cease and Desist Notices: Fan Fiction, 
CHILLING EFFECTS CLEARINGHOUSE, http://www.chillingeffects.org/fanfic/notice.cgi (last 
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���See Joel R. Reidenberg, The Rule of Intellectual Property Law in the Internet Economy, 
44 HOUS. L. REV. 1073, 1076–79 (2008). Reidenberg %�'�°1«[-.) !"?
ÆBSD�}%�'[�?Ò<E�¨�a'`Å�qE}ÈÐ.DEFId. 
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�W�See, e.g., 1 PAUL GOLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE 4–20 
(1989); Jane C. Ginsburg, Creation and Commercial Value: Copyright Protection of Works 
of Information, 90 COLUM. L. REV. 1865, 1907–16 (1990); see also Am. Geophysical Un-
ion v. Texaco Inc., 802 F. Supp. 1, 16 (S.D.N.Y. 1992)��=}\ !XGÒÌ1/aCS
J.f)Ì	Èm'÷ø1ËHØ;�'ÚÛ��?}�.) !"')*%úG�

»��qEÙ}	J�, aff’d, 60 F.3d 913 (2d Cir. 1994). 
���See, e.g., Paul Goldstein, Derivative Rights and Derivative Works in Copyright, 30 J. 
COPYRIGHT SOC’Y U.S.A. 209 (1983); Wendy J. Gordon, Fair Use as Market Failure: A 
Structural and Economic Analysis of the Betamax Case and its Predecessors, 82 COLUM. L. 
REV. 1600, 1602 (1982).�
���See, e.g., Music Licensing Reform: Hearing Before the Subcomm. on Intellectual Prop. 
of the S. Comm. on the Judiciary, 109th Cong. 75–88 (2005) [hereinafter Music Licensing 
Reform], available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_ 
senate_hearings&docid=f:22919.pdf (testimony of Rob Glaser, Chairman and Chief Execu-
tive Officer, RealNetworks, Inc., for Digital Media Association); id. at 63–74 (testimony of 
Ismael Cuebas, Director of Merchandising Operations, TransWorld Entertainment Corp., 
for National Association of Recording Merchandisers).�
���See, e.g., id. at 145–48 (testimony of Irwin Z. Robinson, Chairman and Chief Exececu-
tive Officer, Famous Music Publishing, for National Music Publishers Association).�
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ÞÎ?}�.�Ï�qE��F�
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���U.S. CONST. art. I, § 8, cl. 8��ÚçÓÌE%	'�H?nD."�1"<E9�°+
t"0Sg�'ª«'TÈ9��.�
���See, e.g., Jane Ginsburg, Essay: From Having Copies to Experiencing Works: The De-
velopment of an Access Right in U.S. Copyright Law, 50 J. COPYRIGHT SOC’Y U.S.A. 113 
(2003). 
���See Music Licensing Reform, supra note 78, at 41–48 (testimony of Glen Barros, Presi-
dent and Chief Executive Officer, Concord Music Group); id. at 75–78 (testimony of Rob 
Glaser).�
��� !"µ�U7{V'6UPV¼a%ÌE?Ò-) !"'¥�'ÍJ1UVW

X?£lå.) íS¥�18c'�WX?�:hCE !"�1��<E�H	

/<E'?�N-.m=F�H-=�x2»±87%×n'Þ��S®Ô}S�.

Ê?S�=F~n%)R=S"/^�Pë»V)��?ò<Ey8y1ÌEG��

<E�?%)#��'uH18c'�WXG�?jË-.DEqË?õä<Ef'

}<Er¨)��'X?}�."0Sf'}SaSD�HS���Smn��Ï<

E)}DH��qEF§ 117(c) G�>E��%)5»��8Q')¬ÝÕ�'8U
VG)¬ÝÕ���':�5»��8Q1!TBZE�}1HÔ<Ef'�qEG)

�C%á'���5»��8Q1!TBZ�H}<EXGÝum1/0�mSD

�H?<E'?üE�H���?M¹BC=f'�qEFSee 17 U.S.C. § 117(c) 
(2006).��×?)ÌE%~e? !"'HIÐ1),C1¦>E8c�WX?�\
�
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É?-¨-.�í1JÐ�C.-I�.DE�}Fà�-=�W6v�<a)
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DSD}��1a¸.DE��F !"1Û£<E}D�=P¯]8Vú»�W
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E}DH��qEF,Cè\)����F?ÌEG !"')*¸³1��F�N-=�)

ÌE%�NBC=¸³'¥�1) !X�%SJ�� !"1"<EX??eE=

>?)øf�. !"1olF,H}-.DS��= !X'~�?)����n

ËµG\ZSîM"1�\E?�>=FSee Sonny Bono Copyright Term Extension Act 
of 1998, Pub. L. No. 105-298, 112 Stat. 2827 (codified as amended in scattered sections of 
17 U.S.C.).�îM"uH%)���WF' !"�N?ò<EîM"uH}ÝA?)îM
"1ËµBC="/1)·'EcÑ÷�'X?E/<Ejõ?%�E/G�l\

ZSf'}-.DEFSee 17 U.S.C. § 304(c)(6)(C)–(D). 
�}�See Music Licensing Reform, supra note 78; Editorial, Orphan Works, D-LIB MAGAZINE, 
June 2006, available at http://www.dlib.org/dlib/june06/06editorial.html; Anonymous, 
Showstopper, QUESTIONCOPYRIGHT.ORG (Jan. 5, 2010, 23:49), http://questioncopyright. 
org/showstopper.�
���See, e.g., Section 115 of the Copyright Act: In Need of an Update?: Hearing Before the 
Subcomm. on Courts, the Internet and Intellectual Prop. of the H. Comm. on the Judiciary, 
108th Cong. (2004) [hereinafter Section 115 of the Copyright Act]; Internet Streaming of 
Radio Broadcasts: Balancing the Interests of Sound Recording Copyright Owners with 
Those of Broadcasters: Hearing Before the Subcomm. on Courts, the Internet and Intellec-
tual Prop. of the H. Comm. on the Judiciary, 108th Cong. 22–37 (2004) (testimony of Dan 
Halyburton, Senior Vice President/General Manager of Group Operations, Susquehanna 
Radio Corp., on behalf of the National Association of Broadcasters) [hereinafter Internet 
Streaming of Radio Broadcasts].�
�W�17 U.S.C. § 201(d)(2) ?�E}) !"'[Û"%�.ÒÙ?×ö))"�mE}
�
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�  !"?�eEÛ�WX'K¿GÍ|ò)BCE�}%)�,aJãð

�qlâI-Df'�qEÞßHFkÌS÷øØ�GÞÌS6ë¤?o
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å�%ßC.DJ��F#��'@AG)�úGS�à�¡^à>)io1
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BC.DEF17 U.S.C. § 201(d)(2).��% !"X^~�' !"1)"<EX?Ò
-"/'uá1¦>.�ar) !"'~�'×ö'uá%I}JKSBC.DS

DF�C?�l)�Pë»VQR1Ë�H}<EXG�Pë»'8}-.'"�1

"<EX�qE}'21��>E'G\Z?S�.-I�.DEF�

���See H.R. REP. NO. 94-1476, at 123 (1976)��Úg»Û¡%hNF !X^æa'YX
G¦>.m=f'�ql)9á'+y8ê�afYD[?1/.m=f'�qE

9��.�
���See, e.g., United States v. Am. Soc’y of Composers, Authors & Publishers, 485 F. Supp. 
2d 438 (S.D.N.Y. 2007); Mark A. Lemley, Dealing with Overlapping Copyrights on the 
Internet, 22 U. DAYTON L. REV. 547, 565–74 (1997); Jessica Litman, Sharing & Stealing, 
27 HASTINGS COMM. & ENT. L.J. 1, 18–23 (2005); Lydia Pallas Loren, Untangling the Web 
of Music Copyrights, 53 CASE W. RES. L. REV. 673, 689–702 (2003); Stadler, supra note, 67, 
at 732.�
���See, e.g., Country Rd. Music, Inc. v. MP3.com, Inc., 279 F. Supp. 2d 325 (S.D.N.Y. 
2003); Twentieth Century Fox Film Corp. v. iCraveTV, 53 U.S.P.Q.2d (BNA) 1831 (W.D. 
Pa. 2000); Non-waiver of Rights, SOUNDEXCHANGE (Nov. 5, 2009), http://soundexchange. 
com/?s=non+waiver+of+rights. 
���See Paramount Pictures Corp. v. RePlayTV, 298 F. Supp. 2d 921 (C.D. Cal. 2004); Cop-
yright.net Music Publ’g LLC v. MP3.com, 256 F. Supp. 2d 214 (S.D.N.Y. 2003); John 
Borland, iCraveTV.com’s Exec Discusses His Start-up’s Short Life, CNET (Feb. 29, 2000), 
http://news.cnet.com/2100-1033-237450.html.�
����'�°?nD.% Michael Carroll ?Î1ce.DEFSee Michael W. Carroll, 
�
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Whose Music Is It Anyway?: How We Came To View Musical Expression as a Form of 
Property, 72 U. CIN. L. REV. 1405, 1494–95 (2003).�
���See White-Smith Music Publ’g Co. v. Apollo Co., 209 U.S. 1 (1908); Kennedy v. 
McTammany, 33 F. 584 (D. Mass. 1888); see also Stern v. Rosey, 17 App. D.C. 562 (1901)�
�è�K0éµ'�vÝyz% !"òo?öå-SD}Î��.�
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���See Act of Mar. 4, 1909, ch. 320, § 1(e), 35 Stat. 1075, 1075–76 (current version at 17 
U.S.C. §§ 101–1205 (2006)).�
�}�See Buck v. Debaum, 40 F.2d 734 (S.D. Cal. 1929); Jerome H. Remick & Co. v. Gen. 
Elec. Co., 16 F.2d 829 (S.D.N.Y. 1926); Jerome H. Remick & Co. v. Am. Auto. Accessories 
Co., 298 F. 628 (S.D. Ohio 1924), rev’d, 5 F.2d 411 (6th Cir. 1925); M. Witmark & Sons v. 
Bamberger Co., 291 F. 776 (D.N.J. 1923).�ñÛ}S�=·¸'�7OP��%-M-
M�7OcáKë�¼'�vSD-yzWX�ql)�7O'yz1TÈ<E=>

?P��1�W-.D=FSee, e.g., Am. Auto. Accessories Co., 298 F. at 629.�
���Buck v. Jewell-La Salle Realty Co., 283 U.S. 191 (1931); Gen. Elec. Co., 16 F.2d 829.�
�W�Debaum, 40 F.2d 734; Buck v. Duncan, 32 F.2d 366 (W.D. Mo. 1929), rev’d sub nom. 
Jewell-La Salle Realty Co., 283 U.S. 191; see also Twentieth Century Music Corp. v. Aiken, 
422 U.S. 151 (1975); Teleprompter Corp. v. Columbia Broad. Sys., Inc., 415 U.S. 394 
(1974); Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968).�
���See generally Authorizing Royalties for Musical Compositions on Coin-Operated Ma-
chines: Hearing on H.R. 5921 Before Subcomm. No. 3 of the H. Comm. on the Judiciary, 
86th Cong. (1959) [hereinafter Authorizing Royalties]. 
���See Act of Mar. 4, § 1(e). See generally Jessica Litman, War Stories, 20 CARDOZO ARTS 
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& ENT. L.J. 337, 350–54 (2002).�
���Authorizing Royalties, supra note 97, at 3. 
����Id. at 6 (remarks of Rep. Emanuel Celler). 
����See HOUSE COMM. ON THE JUDICIARY, 87TH CONG., COPYRIGHT LAW REVISION PART 6: 
SUPPLEMENTARY REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION OF 

THE U.S. COPYRIGHT LAW: 1965 REVISION BILL 59–61 (1965).�7�8Nð�NV'�#
%���WFI��?o�.D=G),C÷õ%F³ � xy}DHC�Þe' #HI
?o�.²E�}}S�=F,-.����F?]yöuz1�÷-=�?)ÌE%

 #HI?²�.Z�'kÎHI}-=FSee 17 U.S.C. § 116 (2006).�
����See generally JAMES LARDNER, FAST FORWARD: A MACHINE AND THE COMMOTION IT 

CAUSED (2002).�
����See Universal City Studios, Inc. v. Sony Corp. of Am., 480 F. Supp. 429, 432 (C.D. Cal. 
1979), rev’d, 659 F.2d 963 (9th Cir. 1981), rev’d, 464 U.S. 417 (1984).�
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F'¥}�á�� �The 1992 Audio Home Recording Act� %�H-=øï'
u�&S'�qE���F�

� ,'�)LF³?²=�.)º8�81c#<E#��^)º8�8?

³�òoX}-.'YZ1�²ZELsG~e�Sf'}S�=F����F

?%�ºO��58xïE �RIAA� G·'�8Q�y MP3 ê�PQ8
1Ö�<E !"òoLs1�M-=G)�L?î²�.DE���F����F

'M7QyÝ-�v�Ç !"� �The 1998 Digital Millennium Copyright 

Act� ?%)Ç|º8�8?Ò-5�8Ýê6±NVú»gh1�q<E�
H¦>E���Sc�})5�8Ýê6±NVú»gh1�Ý-.òoË

�1ÔG?<E»L¡'qEÇ|'�v)yz)Ó�zÊ)�È1Ö�<

EY+Sc�G�:wIC.DE���FP»Q8{�¼Ý'8UVÝê62

���������������������������������
��}�Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 456 (1984). 
����Cahn v. Sony Corp., No. 90-CIV-4537 (S.D.N.Y. filed Jul. 9, 1990). 
��W�See H.R. REP. NO. 102-873, pt. 1 (1992). 
����Audio Home Recording Act of 1992, Pub. L. No. 102-563, 106 Stat. 4237 (1992) (codi-
fied as amended at 17 U.S.C. §§ 1001–1010 (2006)). �'�'um'H¬'~nG)�
� !&'1.W�O�1Ë�=ñ>X?Ò<E !"òoLs1Ö�-.DEF

-�-åöumG+ß+,%ÌÈ'nKGo�.DEF�

����See Recording Indus. Ass’n of Am., Inc. v. Diamond Multimedia Sys., Inc., 29 F. Supp. 
2d 624 (C.D. Cal. 1998), aff’d, 180 F.3d 1072 (9th Cir. 1999). The court refused to enter the 
injunction. 180 F.3d at 1081.�
����Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2680 (1998) (codi-
�
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ED%��/0<E}DH !"X?¯>aC=#��Ã'®"1òo

-.DE'�!�}DH�}}%Þò�?) !&�aØ�1��Ë�1

 !"òo'Ò�?<¸mÞ}óô<E�H?S�=F�

� �'�HS�K�?¿Ë-.DEª\Ø%)AÙSù>�15mM�-

.DEF�~?) !&'ÞHI�'/01ÔG?-=�}1�«?)º

8�8?��òoX}-.'YZ1�²Z�H}�:Ejõ?%) !"

X%)R-DÇ|^ë¤1/0<E]X^_`XG-�òoX?öå<E

}óô<E�}GG¦BCEF���óôBC.DE-�òoX%�ú?

�CE�}%SJ)ãÛ=¬'/0Ë�G�?û�=f'�qE}óô

<E�}G�mSDÃ?)ñÛ}SEº8�8%r8s8'�j?��.

óô<EP»ë»±.×1I}JK"-.DSD���F�H-=^_'Ú�)

"/G#�BCE�}SJBû1èe.�l),'³)ÍÎÏ%AÙS,

Ñ�/0Ë�1 !"�?Ór<E}ÎX<E�}S-?,C1ø�}

-.DE�)�J,'±Ú1ª\E�}'SDII?,'�H?ÎX-.

DE�'K¬a�Þ}DH^{GèD.DE���FáØ�) !&'/01

�������������������������������������������������������������������

fied as amended at 17 U.S.C. §§ 1201–1332). 
����See Saul Hansell, Bits Debate: Should Internet Service Providers Block Copyrighted 
Works, N.Y. TIMES (Jan. 15, 2008, 11:41 AM), http://bits.blogs.nytimes.com/2008/01/15/ 
bits-debateshould-internet-providers-block-copyrighted-works; Mehan Jayasuriya, Jef 
Pearlman, Robb Topolski, Michael Weinberg & Sherwin Siy, Forcing the Net Through a 
Sieve: Why Copyright Filtering Is Not a Viable Solution for U.S. ISPs, PUBLIC KNOWLEDGE 
(2009), http://www.publicknowledge.org/pdf/pk-filtering-whitepaper-200907.pdf.�
���� !"X?üú1�J�\SD}DH�{1ÍÎÏ%ÌeE�f-CSD}´

ý<EñÛ%)Ls'å�X�%SDñ·-�òoX?þ1S<l{eEØG)ò

oG9Ð.DSD}óô<E�lf�DÅÆ�qE}ª\E»L¡GqEFSee, e.g., 
Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121, 130–33 (2d Cir. 2008); 
Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1160–63 (9th Cir. 2007); UMG Re-
cordings, Inc. v. Veoh Networks Inc., 665 F. Supp. 2d 1099 (C.D. Cal. 2009).�
����E.g., MGM v. Grokster, Ltd., 545 U.S. 913, 925–27 (2005); A&M Records, Inc. v. Nap-
�

þ' !"OÅÆ8Ç���������

�������	
�� ������������ ����

»L?<ER=SÇ|^'8UV�a/�1ceE�}'�ËmG��

?�-JSE})!�1bc<Er8s81B^-=l)/0'ÌÍ1

k>=l-. !"'�}SEÇ8y1Ç-È>.JCE»L¡'qE

U7{V?Ò<E¡ÚG��BC.-IH�f-CSD���F�H-=R

=SKE%�� !&'¿;ij?�D.[��SK¿?qEU7{V

'²8��¼VK�1ò)<Ef'�f-CSDG)��qE !&'

¿;},'/01B§BZ)Ba?R-D !&'(!fTÈ<E»L¡

GqEF,Cè\)�� !&'ij�[��SK¿?qEéW?)R=

SÇ|'[ª1Ö�<E"/1¯>E�}?)���Sõ�¡1�;<

�}%\Z�qEF|SJ}f)��'"/'�Û'½�%)º8�8'

Ø�GS§�ql)NO4PQ8^Û�WXö'Û�GS��qE=>?)

ã¼S�'×öG#$'��¡1&G<E�}?�GE}DH�}G	

/�?�BCEúGGqßHF�Ï^N��»)")%B:)'lí'y

z)�h)µ0%)I®à�?òoË�?0DaCE�w:Gq�=?f

��²ar)�CI�,C15»¼68y<E"/G !"X?¯>aC

=�}%SDFÝA'��%êO»¼Þ�^¼�»7VQ)��?få.

%IE%r�qEF�

�

.�/01�

� �Ë'#� !"�%NJ)O��)�[<E'GZ-DF,C% 

!&1(!-)r8s8?Ée�H}<ENO4PQ8'�í1JÐJi

o1	¸E !"#$'þ�1�2<Ef'}S�.DEF§b'&�

^ª«�SÍÎÏ'Î]?��.)]X^_`XG !&1ã«?/0�

mEã«'
�GÞJÞJ}�>aC.m=FÛ�WX%)ÞÌ��ãS

M7Qy5�8GãÛ=¬'U7{VÜMy13ÞßH}DH�Ï?

-¨-.�l)I=Ýñ?)�Pë»VGO��k�?S�.-I�=}

ÀÐ.DEFI=) !&1/0<ER-DÇ|^'8UV'º8�8%)

�������������������������������������������������������������������

ster, Inc., 239 F.3d 1004, 1014–19 (9th Cir. 2001); Intellectual Reserve, Inc. v. Utah Light-
house Ministry, Inc., 75 F. Supp. 2d 1290, 1294 (D. Utah 1999).�
����See Fred von Lohmann, Fair Use as Innovation Policy, 23 BERKELEY TECH. L.J. 829 
(2008).�
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�?%Ë²SD�H?-�H}ª\=l<E�H?S�=F !"'� 

¡'ò)%,Cãv) !"#$'��¡?}�.|É1�J�DE'

�qEF�

�

2���	�����34�

�

� ��I�a¸.m=|É%)��' !"OÅÆ8Ç?(e.��AÙ

S�j�aóôBC.DE�:?�D.)qIl��1å.aC.DS

D��}F,'²l?)óGS !"ê�PQ81Y<EX%��)#

��'OÅÆ8Ç1)æa'f^��S �ÏX?D²ZCMfõ�¡
'SD� î/���1à8=Ef'?<E}Ýñ?)Á¸Z�����W1·�J

���������������������������������
��}���) !"�	X%�lÍJ'¥�1 !X^��?f=a< !"�'�

--?ò-.)ª\��C=��1DJnfS-.m=FSee, e.g., WILLIAM W. 
FISHER III, PROMISES TO KEEP: TECHNOLOGY, LAW, AND THE FUTURE OF ENTERTAINMENT 
(2004); Ginsburg, supra note 64, at 286–88; Neil Weinstock Netanel, Impose a Noncom-
mercial Use Levy To Allow Free Peer-to-Peer File Sharing, 17 HARV. J.L. & TECH. 1 
(2003); Jerome H. Reichman, Graeme B. Dinwoodie & Pamela Samuelson, A Reverse 
Notice and Takedown Regime To Enable Public Interest Uses of Technically Protected 
Copyrighted Works, 22 BERKELEY TECH. L.J. 981 (2007); Pamela Samuelson, Preliminary 
Thoughts on Copyright Reform, 2007 UTAH L. REV. 551. µ�'�l)�Ca'��%D
rCf��'þ�SÃ�1î>.DSD�H?È²CEF�

����E.g., Hotaling v. Church of Jesus Christ of Latter-Day Saints, 118 F.3d 199 (4th Cir. 
1997)��;�'�X��)O�&1/0�?/0»LS^{?<E�}%÷ø"òo
?öå<E}Î��; Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1994)�
�Ì	
����Èm15�8<EË�%ÅK�Ýr8V?öå-SD}Î��; 
MAI Sys. Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir. 1993)��5»��8Q'!
T% OS �Å¼' !"1"<EÑ'O�"1òo<E}Î��; United States v. Am. 
Soc’y of Composers, Authors & Publishers, 485 F. Supp. 2d 438 (S.D.N.Y. 2007)����Å
UPy'��»68x%,C1Ã�-=�}?%SaSD}Î��. 
��W�E.g., Am. Soc’y of Composers, Authors & Publishers, 485 F. Supp. 2d at 441����ÅU
�

þ' !"OÅÆ8Ç���������
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lÀ<KE}�.DE�H�qEFf�}ÞÌ�0Æ�S) !&'�l

�D÷øVV±Ç1Ñ�<E�}%)NO4PQ8?"/1{�-=Ã�

��<E}DHÊ�UVWX1ÊØ-SJ}f���mE�f-CSD

}DHª\%)�J}D�.�DIKþ�SÃ�1î>.DSDFM7Q

yÝ{�¼�8Ngh?Òq-= !"�OÅÆ8Ç?ò<E�W~�a

'��'ÍJ%)�J�'�ê68ç1}�.DEFæa%UVWX'"

/1:§-)UVWX'[�1 �<E�}�)ÞÌ�§b?Ë²CE

Ó�5�8'�Ï?��.�|-.DE}È²CE !"X'P»ë»

±.×1�>õ²ZE�}1�Ñ-.DE'�qE���F�

� ��Ë�BC.DE��'§¬%),'��1)à�-=Û�WX'�

I�.-I�.DEK¿1 �-)º8�8^á'UVWX)]X^_

`X?Ò-.û¦�mE"/1 >E}DH}�ß?|JF�\M) 

!"X'ï?%O��ñ>C}S�.DE��HIuH1d�-.)ã

ÛG�Pë»V1ËH�?%���-=�Pë»V'mn?|m@\n

n)áØ�áÑGæa�a�Pë»V1ceE�?%æa'HI1úG}

<E)}DHª\1[?<EXGDE���FI=) !&'/0?Ò<E 

�������������������������������������������������������������������

Py'��»68x%,C1Ã�-=�}?%SaSD}Î��.�;�%)�å�X
G)^���%qEGõ�¡1�Jî/'��?qE~e�f1cehCnn)á

Ø�åöLs}�=��?Ò<Eû0%ç3}DHÊ'��?Ý�<E}DH±

Ú?î²E�}GÍDFSee Litman, supra note 59, at 592–93.�-=G�.)MAI 
Systems Corp., 991 F.2d 511 %5»��8Q)¬'8UVG)'8UV1ËHÃ�5
»��8Q1!TBZE�?òo?öå<EO�1ËH�}?SE}Î�-=F�

'Î]%)um'mn']:Ø}-.DBB�©�?Í<Ef'�ql)ÌÈ1F

�-=FSee, e.g., Pamela Samuelson, Legally Speaking: The NII Intellectual Property 
Report, COMMS. OF THE ACM, Dec. 1994, at 21. M7QyÝ-�v�Ç !"�'~�
}-.)ÌE%5»��8Q)¬'8UVG'8UV1ËH�?5»��8Q1!

TBZEË�?ò<E��1���?��-=G)�W~�a'�í?�Æ-)5

»��8Q'!TG5»��8Q' OS �Å¼' !"òo?öå-HE}DH©
�?Í<E~eÈ1ç°-S��=FSee 17 U.S.C. § 117 (2006). 
����See, e.g., Karen Dearne, Secrecy Claims on Copyright Treaty, AUSTRALIAN IT (Aug. 19, 
2008), http://www.australianit.news.com.au/story/0,24897,24202770-5013044,00.html. 
����See generally Section 115 of the Copyright Act, supra note 85; Internet Streaming of 
Radio Broadcasts, supra note 85.��'�»?�l)�� !&+tá� !&'�P
�
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� �'�HS�:1���[\E	�?�CM)M7QyÝ{�¼�8N

gh% !"#$?k��S�Ï1f=a-.�l),ÑGM7QyÊ�

�ÍL'��S !&'O�1�ã�nÞÌ�ËD),C1Â~ï?¿;

BZE�}1»L?-.DE)}DH���FÞX�Ë²CEÞÌ��ãS

O�%) !&'§b÷ø?Ò-. !"XG5»¼68y1+®ZSJ

<E�}?�l) !"'P»ë»±.×15§?bo<Ef'}D²C

.DE���F !"}DHC' �?qE�H-=�C1Õs-SD�l)

�������������������������������������������������������������������

ë»VuH�qE § 114 } §115 '��G��àSf'}S�=F�
����See, e.g., Ensuring Artists Fair Compensation: Updating the Performance Right and 
Platform Parity for the 21st Century: Hearing Before the Subcomm. on Courts, the Internet, 
and Intellectual Prop. of the H. Comm. on the Judiciary, 108th Cong. 1–3 (2007) (state-
ment of Rep. Berman); id. at 31–33 (testimony of Judy Collins, recording artist); An Up-
date: Piracy on University Networks, supra note 51, at 1–3 (statement of Rep. Berman); id. 
at 6–8 (testimony of Cary Sherman); Content Protection in the Digital Age: The Broadcast 
Flag, High-Definition Radio, and the Analog Hole: Hearing Before the Subcomm. on 
Courts, the Internet, and Intellectual Prop. of the H. Comm. on the Judiciary, 109th Cong. 
6–8 (2005) [hereinafter Content Protection in the Digital Age] (testimony of Dan Glick-
man); id. at 11–13 (testimony of Mitch Bainwol, RIAA).�
����See Litman, supra note 59, at 595–99. 
����See Ginsburg, supra note 81; see also, e.g., Piracy Deterrence and Education Act of 
2003: Hearing on H.R. 2517 Before the Subcomm. on Courts, the Internet and Intellectual 
Prop. of the H. Comm. on the Judiciary, 108th Cong. 61–66 (2003) (testimony of Maren 
Christensen, Vice President, Intellectual Property Counsel, Universal Studios). 
����See, e.g., Stephen Manes, Full Disclosure: Copyright Law—Ignore at Your Own Peril, 
PCWORLD (July 30, 2003, 3:00 AM), http://www.pcworld.com/article/111657/full_disclosure 
_copyright_lawignore_at_your_own_peril.html.�
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 !"X'~�%óô-.DE���FÞ�a�,) !"X?) !&'O

�&'!�)÷ø15»¼68y<E=>'�0�S���u1�\E�

}GúG�»��ql)Ba?�æa?�CM�)��§ÙG!Gx8¼�

8}����uz1¾Ú-=�}�)IB?,'�H?<EÏ�1��.

DE'Þ}DH��}FI=æa%)M7QyÝ{�¼�8NghGf=a-

=R-D/0Ê{�a/�1/E"/1 !"XG"-.DE}fóô

-) !"'#��%�H-=R-D/0?Ò<E5»¼68yG !

"'"/X?±"-)±"<E¸mÞ}DH�}1�a�?<¸m�qE

}óô-.DE���F�

ÏXGøa-=Ø !"'á �S�}ùú	�%����W1u�<E)

�H-=	�'ø�%)·�.��E¸mf'�qßHF�'ª\?�E

})UVWXGúG�»�S !"�NQ8�q�.)æa'/�%NO

4PQ8^]X^_`X'/�}çT-.DE}DHFUVWX? D

"/1¯>E�}GNO4PQ8^r8s81/<E�}?�GE'�

!�?nD.%�2�S|É�qE?f��²ar)îÞ�2
�'Ò

���������������������������������
����See, e.g., HELPRIN, supra note 65, at 81–86; Henry Horbaczewski, Copyright Under 
Siege: Reflections of an In-House Counsel, 53 J. COPYRIGHT SOC’Y U.S.A. 387 (2006).�
��}�#ee, e.g., Joint Study on 17 U.S.C. Sections 109 and 117: Public Hearing Before the U.S. 
Copyright Office and the Nat’l Telecomms. & Info. Admin. (2000), available at http://www. 
copyright.gov/reports/studies/dmca/testimony/transcript.pdf (testimony of Steven Metalitz, 
representing American Film Marketing Association and six other trade groups); Brief of 
Americans for Tax Reform as Amicus Curiae in Support of Appellees Urging Affirmance at 
15–20, Cartoon Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 121 (2d Cir. 2008) 
(Nos. 07-1480-cv(L), 07-1511-cv(CON)), 2007 WL 6101600.�
����See, e.g., Internet Streaming of Radio Broadcasts, supra note 85, at 37–39 (testimony of 
Steven M. Marks, General Counsel, RIAA). See generally Julie E. Cohen, Lochner in Cy-
berspace: The New Economic Orthodoxy of “Rights Management,” 97 MICH. L. REV. 462 
(1998)��ÌÈ1�Î�.�
��W�See PATRY, supra note 30, at 62; Cohen, supra note 125; Zimmerman, supra note 29; 
supra text accompanying notes 76–80. 
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����See PATRY, supra note 30, at 62; David McGowan, Copyright Nonconsequentialism, 69 
MO. L. REV. 1, 2–7 (2004); Zimmerman, supra note 29.�
����See, e.g., NEIL WEINSTOCK NETANEL, COPYRIGHT’S PARADOX 54–80 (2008).Ø·¸'
��' !"X}�'<E})��' !"X%�lÍJ'�à'�YBC= !

&1kÎ<EØÔLí'§mD"/'®1bc-.�l),')*¸³%%E�?

NJ)áØ�)úG}BCEuv%�l|SDf'}BC.DEFÙId. at 55.�
����M7Qy÷øG)Rj^Z)¼��N10DEw8x5�8'Û�?o�.

²E��-=6ë¤}-.'-ÃG�=��F�a��F'³?) !"XG !

&'Ø��S/0?Ò-+®<��5»¼68y%(ñ<E�}SJ)3-ß)ó

}-.#��?�aSDÊ�) !"'"/+,G§cù?:§-=�}?�lª

�-=FSee id. at 60–80; Litman, supra note 59, at 593–96.�
����See, e.g., Julie E. Cohen, Copyright and the Perfect Curve, 53 VAND. L. REV. 1799, 
1801–04 (2000). 
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