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1.1. My purpose in this brief essay is to consider some characteristics of the incor-
poration of foreign law into domestic law, especially in respect of the idea of rights
in the history of modern Japan. Although there are several stages in the modern-
ization of the legal system in Japan from the late 19" to the early 20™ century, I
wish to focus here on the very initial stage of the learning of the Western idea of
rights around the time of the Meiji Restoration in 1868. For it is historically well-
known that the basic scheme of modern legal ideas in Japan was set at this time,
when several Japanese intellectuals tried to capture the essence of Western legal
ideas through their efforts of translation for the very establishment of a modern
legal system in Japan.

The personal reception of those intellectuals is significant for the later develop-
ment of the Japanese modernization, since most of them became the central
figures both in government and in private associations. This situation also made it
possible for their ideas and thoughts to permeate effectively into Japanese society
in a short period of time. Still, it is more important that those intellectuals tried to
learn and adapt significant Western ideas, values and world-views by translating
them into the Japanese language. Without this creative intellectual effort, there
was no beginning of the entire process of legal modernization in Japan. This
shows an important difference to other societies which transplanted European
laws, making a new canopy over the head of societal culture.” Contrary to this sort
of legal transplant, the Japanese modernization of law is to be characterized
rather as legal grafting or as legal amalgamation through translation. Japanese
intellectuals tried not to copy European law but rather to reformulate it for their
society. And, as a result, the Japanese legal system became an organic unit of
heterogeneous legal ideas and ideas.?

Professor of Philosophy of Law, School of Law, University of Hokkaido, Sapporo, Japan;
Former Director at the Advanced Institute for Law and Politics (2004-08), School of Law,
University of Hokkaido.
! Cf. as to the case of Turkey, ORUCU E., “A Synthetic and Hyphenated Legal System: The
Turkish Experience”, Journal of Comparative Law, Vol. 1, Issue 2, 2006, pp. 261-281.
The appreciation of the organic in the Japanese legal system, to what extent it be hybrid or
not, would be debatable. But it is evident that the case of Japan is one of the more
interesting examples of the mixture of legal systems. Cf. ORUCU E., “What is a Mixed Legal
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The background view for my exploration is that the incorporation of a foreign
legal system into a domestic one generally begins in the adaptive efforts of intel-
lectual elites, and then that the relevant ideas and values pervade first into the
central part of society and later towards the rest of society. This is also related to
the general view on the diffusion of law from one part of the world to another, that
the innovation or advancement of legal knowledge precedes the consciousness of
people in society through the efforts of intellectual elites.’ Thus, although it is
important that there are various aspects or factors in the process of legal modern-
ization in Japan such as individual activities, institutional planning, or social
movements, I will focus on the agential and formative aspect of that process in
terms of interpretation and translation by leading intellectuals. Needless to say,
this heuristic view is itself debatable; yet this issue should be left for another
exploration.

1.2. As for the translation efforts of the Japanese intellectuals who contributed to
the introduction of the idea of rights,* the first element to note is that they not only
had good knowledge of Chinese and Japanese literature but also had studied
foreign languages and had been abroad to absorb novel knowledge of law and
politics in Europe and America. Also they were very aware of the political situation
and fate of the Japanese nation surrounded by powerful Western societies after
the Opium War in China. They thought that the nation of Japan had to transform
itself to counter the thrust of Western powers, especially through its modern-
ization. Thus, around the time of the Meiji Restoration, they had such good know-

System: Exclusion or Expansion?”, Electronic Journal of Comparative Law, Vol. 12.1, 2008

[on line], http://www.ejcl.org.
8 Cf. WATSON A., Social Change and Legal History, Philadelphia, 2001; TWINNING W., “Diffusion
of Law: A Global Perspective”, Journal of Comparative Law, Vol. 1, Issue 2, 2006, pp. 237-
260. This view may seem elitist. Yet it should be taken not as an ideological thesis but rather
as an understanding of the historical course of events. Although there are multiple
processes in the development and transformation of society, we may find the initial factor
that gives the fundamental drive to that process. Especially in such a historical setting as
the modernization of East Asian societies including Japan, the role of legal intellectuals was
enormous. Japanese intellectuals, politicians and bureaucrats in the late 19" century lead
the country to shape the nation and empire of Japan, and the movement among these
people spread afterwards to the broader society, resulting in the success of modernization
process. To understand the initial significant conditions of this success, it is thus natural to
pay attention to the circumstance of the works by those intellectuals and other elites.
Incidentally, the movements of those intellectuals need not be understood as centralized;
they can be dispersed.
For a general outlook of this process, Akira Yanabu's works are very influential. In
particular, YANABU A., Honyakugo Seititsu Jjjou [The Historical Situation in the Establish-
ment of Translated Words], Tokyo, 1982. As to the historical materials in Japanese
concerning the translation works in the late 19" century, KATOH S and MARUYAMA M., eds.,
Honyaku no Shisou [The Thoughts of Translation], Tokyo, 1991, Part 1; also, cf. Katoh's
introduction, pp. 342-380 and Maruyama’s remarks, pp. 406-413. Further, MARUYAMA M. and
KATOH S., Honyaku to Nihon no Kindai [Translation and Modern Japan], Tokyo, 1998.
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ledge and ability that they could try to translate Western legal and political ideas
into Japanese with the construction of novel words to transform Japanese society
for a new modern order.

To help the efforts of those intellectuals, several works already published in China
and Japan were very important. These works gave them significant support to
understand the meaning of Western legal and political ideas. One is the Japanese-
Dutch Dictionary published in Japan between 1855-58; by which Japanese
intellectuals could become familiar with the word “rights” through the Dutch word
“regt” with the Japanese translation as “shukin (F#%)” (literally “main line”).
Genpo Mitsukuri, an official translator at the Tokugawa Shogunate, already tried
to translate the Dutch word “regt” as “seiritsu (1IEf#)” (literally “just rules”)
around 1855. Others are the Chinese translation of Henry Wheaton’s Elements of
International Law in 1864 and Wilhelm Lobscheid’s English-Chinese Dictionary in
1866, both published in China. In the former translation by William Martin, rights
was translated into Chinese as “quan li (¥£F]) ”(literally “power for interest”); in
the latter dictionary into Chinese as “quan (#£)” (literally “power”)”. All these
works shaped the basis of the efforts of Japanese intellectuals, who could learn
Western words through these Dutch or Chinese languages which they had studied
already. It was significant that the idea got translated into such Chinese words as
“quan li” or “quan”. Therefore, using the most similar language to Japanese,
Japanese intellectuals around that time could get some sense of the word “rights”
as being a type of power.®

With these basic internal and external conditions, Japanese intellectuals at that
time were confronted with the books, talks, lectures and the like of Western
people in their original language, and tried to capture the core meaning of the
Western ideas in question. As for the translation of the idea of rights, represent-
ative figures among those intellectuals were Rinsho Mitsukuri, Yukichi Fukuzawa,
Amane Nishi, and Mamichi Tsuda. These intellectuals tried to translate the idea of
rights into a Japanese word that could reflect directly or indirectly the preceding
Chinese words concerning rights.

Around 1866, Tsuda and Nishi tried to understand rights as “ken (#) ”, which
literally means “power”. Nishi, as well as Mitsukuri, proposed later in the 1870’s
the word “kenri (#£#1])” (which literally means “power for benefit”). In the early
1860’s, Tsuda and Nishi studied law at Leiden University in the Netherlands and
had learned the idea of rights through the lectures on international law in Dutch
by Professor Simon Visseling. It was thus natural for them to understand the

® Cf. YANABU, supra note 4, Chapter 8; FELDMAN E., The Ritual of Rights in Japan, New York,
2000, Chapter 1. Also, this is an aspect of what Shin’ichi Yamamuro illuminatingly calls as
“the Chain Connection of Thoughts” in East Asia. Cf. YAMAMURO S., Shisou Kadai to shite no
Ajia[Asia as the Task of Thought], Tokyo, 2001, Introduction and Part 2.
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meaning of rights (“regt” in Dutch then®) as some power to claim something
against others, regardless of it being just or not, particularly in the context of the
international balance of power. Of course, it would be misleading if we observe
that both of them simply paid attention to the power elements in the idea of rights.
When they learned international law at Leiden, they seemed to understand the
justice-oriented elements of rights.” Still, it is significant that in the later 1860’s
they tended to emphasize the power elements of rights.

In contrast to this, in 1870 Fukuzawa tried, with his knowledge and experience
gained in America and Britain, to translate the idea of rights into “tsuugi (i#%%)”;
which literally means “common just-reason”. This translation is said to preserve
the moral meaning of rights, i.e. the just entitlement to demand something impor-
tant to an individual; and Fukuzawa was considered correct in understanding the
moral meaning of rights. Later in 1873, Fukuzawa also tried to translate rights
into “kengi (#3%) 7, which literally means “power for just-reason”; or in 1878
into “ken-ri (F£EE)”, which literally means “power with justness”.® This word also
intended to preserve the justness of individual demands with some sense of
related power. Still, although Fukuzawa was such a popular cultural critic who
passionately sought to enlighten Japanese people by introducing morally relevant
Western ideas such as rights as well as liberty or society, “tsuugi”, “kengi”, or “ken-
ri” did not become prevalent. Rather, the word “kenri” became popular.

Since “kenri” in Chinese characters tended to mean “power for benefit”, for
Japanese people,’it tended to be further away in meaning from the word of
“tsuugi” proposed by Fukuzawa. Although the intellectuals who introduced the
word “kenri” for rights had included a certain sense of “just claim” for rights, we
may say that the word “kenri” itself tended to slide, in its actual extension process,
to simply mean the power claim without any justness for the benefit of the person
in question. Thus, in the Japanese context of law and politics, “kenri” carried
ambiguity as implying the opposites of power and justice at the same time, though
with the emphasis on the former. So perceived, “kenri” even tends to be re-

Professor Jan Smits at Tilburg University kindly taught me that “regt” was replaced by
“recht” around this time in Netherlands. This will indicate that “regt” in Dutch had meant
some just-reason as well. Also, it is very interesting story that Nishi and Tsuda learned the
idea of rights through the private lecture by Visseling, of which Visseling himself felt very
successful. | owe this episode to Professor Smits” kind note.

We have to be aware that when Tsuda learned from Visseling he made a note on the idea of
rights as “honbun (A43) “(meaning genuine due of a person] in 1862; or that Nishi also
talked about “ichibun no ken (—43®#£) ~ in 1870, which meant the small but certain basic
due (with power] of an individual.

| use here “ken-ri” to refer to “#£¥L” in order to make a distinction from “kenri (¥&F)",
which later became prevalent in Japan. For both words have the same pronounciation in the
Japanese language.

| should add that for Chinese people “ri” may mean “just interest”. | owe this point to the
kind suggestion by Professor Chueh-an Yen at National Taiwan University.

90



BETWEEN RIGHTS AND “KENRI”

cognized as egoistic or self-righteous demands. According to Akira Yanabu,” we
can find that in 1867 the Japanese-English dictionary edited by James Curtis
Hepburn equated rights mainly with “suji (f%)” (literally “main line”); but that in
the third edition of that dictionary in 1886 it translated rights mainly as “ken (¥£)”
(power). Also, in the epoch-making Japanese Dictionary “Daigenkai” published in
1891, the word “kenri” was listed and explained as a certain power for dealing
with personal matters. This may show an aspect of the shift of the emphasis in a
shorter period of time.

Additionnally, the Japanese understanding of rights was already statute-oriented
because of the culmination of positivist thinking in the social sciences in Europe in
the late 19" century;" and also because new political and legal ideas should be the
product of newly planned institutions. In this regard, the power element of rights
was almost always connected to the idea of an artificial legality, which lead people
to understand rights as a type of strictly legal powers. This understanding easily
slipped to the view that rights were always given in positive laws; which had a
deteriorating effect on the moral meaning of rights. For, if we may perceive the
significance of rights in such a democratic way as A.V. Dicey once maintained,"
there might not be serious problems for the positivist view of rights. Still, when
this idea worked in the context of authoritarian politics prevalent in East Asia and
Japan in the late 19™ century, the idea of rights tended to imply that rights were
given to people by a higher authority in the form of legal commands. This under-
standing resulted in the weakness of, or even the suppression of the idea of just
entitlements individuals may originally hold. In this regard, although strangely it
may seem, “kenri” can be applied not only for people but also even for govern-
ment.

However, although important, the resulting effects on the meaning of rights
through the translation into “kenri” are not the main question in this essay.
Rather, understanding that the idea of rights was somehow translated into
Japanese and was utilized in the course of modern Japanese history until today,
what I wish to explore now is the conditions of the translation process between
rights and “kenri”. For I think this is one of the core aspects of the diffusion of law
in modern Japan.

'® YANABU, supranote 4, p. 155ff.

" Cf. MARUYAMA and KATOH, supra note 4, Chapter IV; MARUYAMA M.: Nihon no Shisou
[Japanese Thought], Tokyo, 1961.

12 Cf. DICEY A.V., /ntroduction to the Study of the Law of the Constitution (10" ed.), London,
1959, Chapter 4.
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2. The Conditions of Translation for the Idea of
Rights by Japanese Intellectuals

2.1. The main question for my exploration lies in how to grasp the salient features
of the translation of foreign legal ideas and the crucial elements in the cross-cul-
tural transference of the idea of rights. To carry out this task, I first wish to capture
the basic elements of translation along with the three key elements of agential
interpretation. These are: the importance of the pre-interpretation before the
understanding of the text in question (receptivity, as I call it); the self-formative
reflection to integrate conflicting evaluative considerations in our agency
(sagacity, as I call it); and the interpretive spiral toward the practical realization of
ideas (practicality, as I call it). I think these elements are the general features of
interpretation that pervade various aspects of our intellectual endeavors including
translation. I wish to suggest accordingly that the working of these elements in
translation includes: (1) the importance of the accumulative readiness for trans-
lation; (2) the absorbing reading of the text in question; and (3) the forwarding
orientation of practical perspective.” Let me explain these points respectively.

2.1.1. As an aspect of the receptivity in interpretation, the readiness for translation
is the prerequisite condition for the beginning of translation. In particular, the
understanding of the background of foreign ideas is basically important. In this
regard, as I have mentioned in the previous section, it is significant that the
Japanese intellectuals in the late 19™ century had already learned the relevant
foreign languages (Chinese, Dutch, English and the like) and held certain social
knowledge and living experiences abroad. Thus they had good readiness to grasp
the basic substance of Western ideas as they originally were; this readiness
evidently gave them a good basis for their translation work.

We should state here, against the generally accepted view that translation is a
passive activity that accepts foreign ideas and values in a straightforward way, that
the grasp of the meaning of Western ideas is only one side of the coin for their
translations. We should not take the one-sided view of the transfer of ideas from
the West to the East; which is not the case. Those intellectuals utilized their good
knowledge of foreign languages, had good understanding of the societal consti-
tution in Japan at that time, and also knew well the political circumstance of
modern Japan that inside Japan new political powers of various local regions
became stronger in countering the old Tokugawa government and that outside
Japan the nation of Japan had to develop itself against the pressures of Western

This theoretical remark is based on a theory of interpretive agency, which | have discussed
in my recent article “Incorporating Foreign Legal Ideas through Translation™ (in: HALPIN A.,
et. al.,, eds., Theorizing Global Legal Order, Oxford, 2009, pp. 85-106). | also wish the reader
to read it as a sister-article of this essay; which has dealt with the theoretical aspects of the
translation of foreign legal ideas.
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powers. In doing so and in being aware of the great difference between the West
and the East, those intellectuals tried to adapt Western ideas and values for
Japanese society by interpreting them in order to reconstruct new social relations
for modern Japan.™1 believe that this was possible because those intellectuals
grasped a certain similarity between the nerve of Western ideas and the problem-
situation in Japan.

In this situation, it is evident that those intellectuals could not translate Western
ideas, such as rights, effectively into the Japanese problem-context without taking
good notice of the common elements in the different kinds of situations. Here they
needed the isomorphic recognition, as I call it, of the skeleton of the idea of rights
between the West and the East. The basic idea of isomorphic recognition is
generally that when one tries to understand the meaning of radically foreign ideas,
one relies on the structural understanding of domestic analogues. Translation is
effectively possible when there can be certain conceptual relationships between
different ideas through some skeletally common features projected with the actual
experience of the translator, despite different substantive meanings which tend to
yield deviant workings. The upshot of this idea is not that translation is almost
always incomplete or partial. It is rather that translation is a process of conceptual
approximation of ideas between two different schemes through the identification
of some structural similarities with remaining different substances.'

Regarding this point, Toshiaki Kozakai made an interesting observation. Referring
to several examples that show the Japanese distortions of the meanings of Western
ideas and values, Kozakai maintains that the acceptance of a foreign culture in
Japan is grasped as the “detoxification” or “counteraction” of foreign ideas by the
existing ideas. This means that, when a Western idea is translated into Japanese,
the distraction or discount of the significance of that foreign idea occurs; which is
often a distorted moderation of the tensions expressed in that idea.' Of course, we

14 Cf. KATOH, supra note 4, p. 349ff.

' HASEGAWA, supra note 13.

% Toshiaki Kozakai, /bunka Juyou no Paradokkusu [The Paradox of the Acceptance of Foreign
Culture], Tokyo, 1996. For example, original Buddhism has the idea of eternal recurrence
and thus it is not concerned about a funeral; however, in Japan, the funeral ceremony is
common in Buddhist practice. According to Kozakai, this is the result of counteraction of the
idea of the eternal recurrence by the Japanese traditional religious idea of “anoyo (& D 1t)”
(literally “that world”, /e. the world after death]. When this “anoyo” idea merges into
original Buddhism, the idea of the eternal recurrence becomes marked off between this
world and that world; the exit of this world or the entrance of that world becomes
conspicuous. Thus people need the funeral ceremony to mark this divided line and to see off
the dead departing for that world. This is a “detoxification” of the idea of the eternal
recurrence along the Japanese ideas. Another example of the same sort is the liberation of
women in Japan, an idea which started in Europe in the 19" century. Since the beginning of
the 20" century, the dominant idea of women liberation in Japan was not in the liberation of
women’s selves but rather in the protection of the vulnerable. According to Kozakai, the
Japanese idea is the result of the adaptation of the Western idea to the traditional
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should be aware that this sort of “detoxification” may be found in any encounter of
ideas, in which foreign ideas cannot permeate into the web of existing ideas in
their original forms. And, if a society has a thicker web of existing ideas that have
much relevance to foreign ideas, less “detoxification” appears. In any case, I think
this observation also indicates what I have shown on the translation problem in
Japan from a negative aspect.

These points are also confirmed in the case of the translation of rights. As already
mentioned, Japanese intellectuals at that time knew foreign languages and
literature as well as they had a certain knowledge of Western politics and law,
particularly in the context of international law. When the nation of Japan had to
cope with the pressures of Western imperialism and when those people tried to
understand the meaning of rights, the stance for the understanding of rights were
naturally predetermined with an authoritarian view that the strong or the weak
has its own demands, though the weak might have to finally yield to the strong. Of
course, in the international setting at that time, the strong is the West and the
weak the East for those people; they tended to think that Japan had something to
say against the West on the equal footing of rights, probably with few perspectives
what was really just for them to demand in terms of moral ideals. Then, the point
of the translation of rights into “kenri” is that there was isomorphic recognition of
its meaning between the Western idea of rights especially in international context
and the Japanese view of political and social significance of demands; and that the
idea of rights was to be understood in terms of power-relations between the strong
and the weak, with few implications for the right thing to be realized. This leads to
a further point that, if this view of rights is extended to the domestic setting, it
corrodes to the view that the strong in society has certain demands against the
weak in terms of power; and that the weak in society has a certain push against the
strong in terms of power, with a lesser sense of justice in society. This sort of twist
of rights in Japan tends to yield the egoistic view that rights are powers for any
side and that how to grasp this power is the nerve of rights."”

On the contrary, the view of rights in terms of just entitlements did not become
popular in Japan. As I already mentioned, Yukichi Fukuzawa thought that rights
were claims with just-reason; he did not emphasize the power character of rights.

“ie () ~ (literally, household) structure in Japan. In the patriarchal structure of “ie”, the
status of women is basically subject to the master, and yet the liberation was possible as
the paternal protection of the vulnerable. This means that since the liberation of women can
be “toxic” for Japanese society, it is “detoxificated” through the idea of the protection of the
vulnerable.

| think this is the paradox of rights in the Japanese modernization of law. Japanese people
tend to discuss whether the Western idea of rights is really recognized or not in Japan.
However, we have to be aware that the Japanese idea of rights itself is already twisted in
this power-oriented understanding. In this regard, we may say that Japanese people
already knew the idea of rights, though in their own way.
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This is, in a sense, a morally straightforward understanding of rights with
Fukuzawa’s good knowledge of the Western natural rights tradition along with his
ambition to enlighten Japanese people.' Yet in the Japanese political and social
context in the late 19™ century, the room for its survival was narrow. We may say
that the Japanese people of that time were so accustomed to the traditional
Chinese and Japanese ordering of power claims between the strong and the weak.
While new elites in society tended to thrust against the old guard, they also tended
to press against ordinary people. In this setting, Fukuzawa’s view was too radical
for Japanese society at that time.

Incidentally, we might be able to compare this story with the one between the two
opposite views of rights in the West: the Hobbesian and the Lockean views. As we
already know, the Hobbesian view of rights is centered on the selfish power rela-
tions in society, while the Lockean view of rights reserves something normatively
just and God-given. These are the opposite views of rights, and in this regard we
might be able to say that there are also two kinds of rights-views in the West; and
that there would be no great difference in the idea of rights between the West and
the East. In this sort of outlook, the only significant issue here is the one which
became dominant in the course of historical events and other social conditions.
Yet, I think there is still a difference. For the moment in this exploration, it will
suffice to say that those two views are much too individualistic and contractual,
while the Japanese views of rights are basically groupistic.”

2.1.2. Isomorphic recognition is the prerequisite for the translation of foreign
ideas: if there is no suitable recognition of the common structural features bet-
ween the foreign and existing ideas in question, people cannot start translating
them with a proper understanding of the basic tenet of those ideas. Yet, people
need a further condition to complete the translation: they have to give an ade-
quate meaning to the idea in question in their own language. In other words, they
have to establish an adequate idea of their own for the foreign idea in question, by
working out a new word for it in their own language. In the case of the Japanese
idea of rights, the intellectuals had to create a new idea of rights with a novel
Japanese word “kenri” using Chinese characters “#Fl/”. I call this process of novel
reading converting conceptualization; and thus the entire process of isomorphic
recognition and this converting conceptualization is an isomorphic conversion.

In converting conceptualization, it is significant to give a certain meaning to the
foreign idea in the language of another by forming a new idea in this language.
There are two dimensions: one is to give a suitable meaning of the foreign idea in
question and the other is to construct an adequate word for it. But the important
issue here is that converting conceptualization is led by isomorphic recognition
and a novel use of the relevant word which is already stocked to represent that

8 Cf. MARUYAMA, supranote 4, p. 410f.
7 Cf. below Section 2.2

95



KO HASEGAWA

recognition, thereby giving a meaning of the idea in question on the line of that
recognition for its effective realization.? This idea of converting conceptualization
can explain how the word “kenri” was constructively produced to translate the
idea of rights into the Japanese language. With the background condition that
already appeared in some Chinese literature concerning rights especially in an
international context, Japanese intellectuals such as Nishi understood rights as
some normative entity which gave a certain political power and economic benefit
for the subject of rights. For this understanding to fit, they could choose (or
actually, decided to borrow, perhaps) the combination of the Chinese characters
“¥(ken)” and “F(ri)” as adequate in the grammatical sense of the Japanese
language. This construction was also expected to shape both the new standing of
Japan among Western powers and also the new entitlements of the people in
Japan in terms of legal power.

In contrast, let us recall Fukuzawa’s translation, “tsuugi”. This is also the combi-
nation of two Chinese characters “if” and “3%” for rights; and yet the meaning of
each character is very different from “kenri”. “i@” indicates “common” and “3%”
indicates “just reason”. And how Fukuzawa tried this translation for rights is to be
explained, via the idea of isomorphic conversion, in the way that Fukuzawa,
finding the Western idea of independence and equality of human individuals
under God, endorsed the importance of independence and equality of Japanese
people in new society by radically changing the feudal and authoritarian structure
and consciousness of Japanese people at that time. But, as I have already
remarked, Fukuzawa’s idea might have been too radical for the Japanese society
then. The idea of “tsuu” and “gi” might have been beyond the authoritarian
imagination of Japanese people. Let us also recall another translation by
Fukuzawa, “kengi” or “ken-ri”. In this case, while “}£” indicates power, “£” and
“P” indicate a certain justness or reasonableness of the matter in question. In this
sense, “kengi” or “ken-ri” seems to be placed between “tsuugi” and “kenri” and
much closer to the original meaning of rights than “kenri”. “Kengi” or “ken-ri”
seems the result of Fukuzawa’s compromise for “kenri”. Actually, it is said that at
the last stage of the incorporation of the idea of rights in modern Japan, around
1880’s, the two candidates of “kenri” and “ken-ri” competed; yet “kenri” finally
won.? I guess one reason for this victory of “kenri” was in that, since “#%£” means
power, which is naturally supposed to hold a certain interest without considering
justice, it was natural for Japanese people to connect this to the significance of
“¥|” rather than to “F%” or “#£”. And, needless to say and as already mentioned,
the understanding of rights in terms of power and benefit became fitting to
Japanese society in the modernization process against Western imperialism.

As for the theoretical characteristics of converting conceptualization, cf. Hasegawa, supra
note 13. Also on the significance of the orientation for effective realization, cf. below Section
2.1.3.

21 Cf. YANABU, supra note 4.
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A significant point to be confirmed for converting conceptualization is that
translators may utilize various hypotheses for the giving meaning of and
constructing of a new word in the translation of the foreign idea in question; and
that the choice of the relevant hypothesis relies on the political view of a translator
in respect of the idea in question. In this regard, isomorphic recognition is a formal
condition for the translation, while converting conceptualization is a substantive
condition for it. In particular, the choice of an adequate word determines the latter
condition, with the result that the choice tends to make the twist or distortion of
meaning in translation with some extrapolated political view of the translator.
This sort of semantic assimilation through the agency of a translator is a critical
point where two heterogeneous ideas encounter with some cultural shift in the
incorporation of foreign law into domestic law.

We should also note here that in this conceptual conversion the very use of
Chinese characters in Japanese language is not a factor to be ignored. Ideograms
in these languages are very important because people tend to be aware of the
meaning of words character by character; and this way of understanding gives
certain logical effects on the shaping of ideas. If we use ideograms, they naturally
tend to reinforce the novelty of new idea or word with hieroglyphic visibility. And,
what kind of hieroglyphic characters to use has much imaginative effect to
conceptualize the things referred by those characters.? Also to note is that there is
a difference in understanding of the ideograms used between Chinese and
Japanese people: Japanese people tend to grasp the original Chinese meaning in a
slightly different way. For example, while “ri (¥]) ” may indicate some justness
of things for Chinese people, Japanese people tend to understand it in terms of
economic benefits. Yet, although the style of writing might be a key factor of con-
ceptual conversion especially in the Chinese or Japanese languages, the use of
adequate ideogram should be considered as a product of deeper understanding of
the meaning of the foreign idea in question.”? For it is evident that to carve the
original meaning of rights for the combination of relevant Chinese characters one
needs the understanding of the semantic state of affairs for rights.

2.1.3. As suggested above, we should be aware that in an isomorphic conversion
there is a certain prospect for its realizability from the viewpoint of a translator. It
is ideational expectation, as I call it. When the Japanese intellectuals tried to intro-
duce Western ideas into Japanese society, they were strongly motivated to con-
struct a new political and legal system for the modernization of Japan, especially
in catching up Western powers. In this politically urgent situation, it was natural
for those people to hold some future perspective for the time when the Japanese

22 Cf. MARUYAMA and Katoh, supra note 4, Chapter II; YANABU A., Kindai Nihongo no Shisou[The
Thought of Modern Japanese Languagel, Tokyo, 2004, Chapter 10; OUSTINOFF M., La
Traduction, Paris, 2003, Chapitre 1.

2 0Of course, this will be the case in the possible conceptual conversion between Western
languages.

97



KO HASEGAWA

nation could establish a modern political and legal system of its own. And, if so, it
was also natural for them to count the possible directions that their translation of
Western ideas might take for Japanese society. Even if this orientation is not the
determinate factor for the translation, it is surely a significant factor for the work
of converting conceptualization: the very future of the Japanese social order
depended on the choice of new ideas and words.

This sort of expectation may work in various ways: indifferently, regressively, or
progressively and the like. Although what kind of attitude may be taken depends
on the perspective and valuation of each translator, it is important here to confirm
that this expectation gives certain inputs for converting conceptualization. In
particular, in the translation case for the idea of rights, capturing the meaning of
rights in relatively old Japanese terminology such as “bun (43)” (a person’s due)
looked obsolete in the problem situation in this period of national urgency; rather
people needed more progressive responses for the establishment of the nation-
state with its Westernization. And, for this expectation, constructing a novel word
“kenri” was considered suitable, which naturally implied the necessity of certain
power and development of the Japanese society.

Of course, we cannot ignore the possibility that the indifference in translation
might have resulted in a revolutionary transformation of the Japanese social
system. In fact, sometimes simple or hasty transcript translations of Western books
or laws without adequate considerations of the meaning of the text were made;
and this had some accidental but significant effects in the course of Japanese
history.? Still, at least in the situation that most of the Japanese intellectuals
faced, we may safely say that basically progressive responses were necessary for
the translation in question. And yet, they could not be too radical to make them
entirely distant from the tradition of Japanese society, even if they hoped for
certain changes of Japanese society. For example, as I already mentioned, even
Yukichi Fukuzawa who held much more a progressive orientation than other intel-
lectuals, sometimes showed his ambivalence in the translation of the idea of
rights: although he first proposed “tsuugi” as the translation of rights, he later
changed it to the word “kengi” or “ken-ri” which may show his partial acknowledg-
ment on the power element of rights.?

2.2. I wish to add that, although translation is such an important factor in the
modernization of the Japanese legal system, it may not necessarily determine the
direction of the entire process of the incorporation of foreign law. The social
situation surrounding the incorporation of law in Japan is another matter to be

% This kind of transcript appeared especially when the new government of Japan desperatelyr

needed some modern form of statutes just after the Meiji Restoration, e.g. concerning civil
regulations.

Fukuzawa also talked about the political power of national government in 1878, for which he
used the term “ken”.

98

25



BETWEEN RIGHTS AND “KENRI”

discussed with more detailed sociological and historical explorations. In this
regard, isomorphic conversion is one axis of the transformation of law in society.

Related to this point, there is the problem of the societal structure which gave
those intellectuals some precautions for their translation works. The fact that the
idea of rights was established exclusively in Western societies shows that there
were certain constitutive conditions for the realization of rights and that Western
Europe and North America had historically adequate societal and cultural back-
grounds for it. Here I guess the recognition of the existence of independent
individuals and their own interests against the government and others, and
further the construction of society through contractual relationships among those
individuals are fundamental. Meanwhile, it is evident that other societies which
accepted and developed the idea of rights, and Japan is one of them, do not have
the same societal background as Western societies. For these non-Western
societies, there arises the problem how the different societal backgrounds can
accommodate the Western idea of rights.

In this respect, we may make a contrast between dependent individuals/con-
ventional society and independent individuals/contractual society. This contrast is
not absolute: the two structures are relative factors to shape an entire social
structure. Still, if one society has one structure as its basis and the other society
another structure, the basic difference between the two will be apparent. In a
society which basically has the dependent individuals/conventional society
structure, individuals as the subject of rights are less autonomous than ones in a
society based on the independent individual/contractual society structure. In the
former type, individuals are apt to be emulative within the group order, while, out
of the group, they are apt to be even selfish, since there is no restraint. They know
just the power-balance of members within and out of groups and the effective
restrictions for them are just the order and ranks of the closest group for them.?

% In this regard, there are a lot of observations on the group-oriented structure of Japanese

society; but | wish to refer here only to two observations that, though classic, are still
significant in order to consider our problem. The one is Chie Nakane's sociological analysis
of the small group dynamics in Japan, and the other is Hiroshi Minami's psychological
analysis of the Japanese sense of self.

According to Nakane, the basic unit of Japanese society is not an individual but a small
group. And society is the integration of larger groups which themselves are constitutive of
various small groups. Typical examples of small groups are family, fellow businessmen, or
playing mates. In a small group, it is not rules but affectionate fellow feeling that keeps
order and members of the group are significant as individuals only when they are placed in
the vertical order or ranks in the group. Members have to conform to the order of the group
but emulate with each other for surpassing other members within the group. Thus the
cohesiveness of those members is very strong and yet flexible. But, if they cannot or would
not like to conform to the group order, they are excluded from it or placed aside within it
and there remains only the problem of power balance. Then, when various small groups
gather and make a larger group or society, similar situations also take place at a higher
level. Small groups try to conform to the order or rank in the larger group and emulate for
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Thus, further, they do not tend to understand politics in the sense of the principled
arrangement among individuals and the careful lookout of the governmental
power. The tension between individuals and government is blurred here. Govern-
ment looks, if within the group, just like a family, and yet, if out of the group, just
like an enemy. And the significance of the protection of individual interests for and
among people is not fully understood: individuals are either fellows in the group,
or otherwise just foes. Thus, while independent individuals may mutually recog-
nize each autonomy and public relationship among them, dependent individuals
may not strive for such mutuality and publicness.

In addition, as for the status of rights, we may say that for independent individu-
als, the idea of rights is not only for their own interests but also for others' inter-
ests; while for dependent individuals, it is simply for their interests and not for
others'. As far as the idea of rights is placed for the protection of a person’s inter-
ests, there is no difference of the legal function of rights between two types of
individuals. Yet, the practice of rights will be very different. For the former people,
the idea of rights can be impartial and universalistic, while for the latter people, it
can be partial and paternalistic. And, while anti-rights ideas cannot easily invade
the former people, they can do so easily in the latter people.?” This societal back-

surpassing other small groups within it. There are basically no rules here, and the
important factor to keep the order is the power-balance between small groups. Substantive
political principles are just the rhetoric for bargaining. However, when the larger group
faces the emergency caused from the pressure of other larger groups or society, small
groups within the larger group stop emulations and make a strong bondage by competing
together with other external groups or society. According to this analysis, people are
embedded in the small group and tend to be conformist to the group during its relative
stability, but, once its stability breaks down, they easily fall to be egoistic. They are relatively
weak and dependent beings, contrary to Western individuals who keep their independence,
choose their courses of action for themselves, and make certain associational ties with
each other when necessary. Here we may say that there works the idea of common-
ality/exclusion in Japan rather than the idea of individuality/collectivity. Cf. NAKANE Ch., 7ate
Shakai no Rikigaku [The Dynamics of Vertical Society], Tokyo, 1978.

Also, Minami elucidates this point from a psychological perspective. According to him, the
characteristic of the Japanese self lies, on the one hand, in the dependence of outer self,
namely the conformity to the evaluations from others, and, on the other hand, in the
weakness of inner self. Minami calls this dual self as the collective self and contrasts it with
the Western individual self. There are many behavior patterns which show these psycho-
logical characteristics of the collective self. For example, according to Minami, fatalistic
consciousness, the sense of seeing every group as quasi-family, self-restraint by emotional
affections (“on[/&]” and “giri[#%#£]"), the sense of shame to others, ethical masochism such
as self-scorn, collective sadism such as “ijime[\ > U]” (bullying the weak], irresponsibility
of individuals and groups, and caring about the evaluations from others in the form of
names, ages, rank, university graduated, uniform, conformity to not only political ideas but
also even personal ideas or tastes, and finally flexible adaptations to changing situations.
Cf. MINAMI H., Nihon teki Jiga [The Japanese Self], Tokyo, 1983.

We might be able to say that the question is concerned with the normative distance of the
idea of rights. If the application of the ideas of rights is straightforwardly connected to the

100

27



BETWEEN RIGHTS AND “KENRI”

ground apparently makes the working of rights in Japan somewhat distorted,
especially when politicians tend to be antagonistic to the demands from people, or
when judges tend to emphasize the restraints to rights from the viewpoint of
public order and also when people disfavor the claims of minority people in ordi-
nary life. In general, this is an important societal problem of the working of the
normative ideas in Japan. Yet it will suffice here that we have to be aware of that
possibility of distortion in the idea of rights in the Japanese problem-context.

Another related problem is concerned with the circumstances for the stance-mak-
ing of those intellectuals when they tried to translate the foreign ideas in question.
I wish to mention here the circumstantial features of the translation situation in
which intellectuals have to be placed. These features are very relevant to under-
stand the modality of the translation activities in question; this modality will
constitute, as it were, the magnetic field of those activities and will influence the
orientation of the minds of those people. I maintain in this regard that there are at
least four dimensions in this modality: subjects, transformation, mixture, and, as
the axis of all these dimensions, interpretive agency. To put it briefly, subjects
indicate the process of the agential formation of identity in facing with the cultural
tension between the foreign and existing ideas; transformation indicates the
process of the collective formation of societal relations among various subjects;
mixture indicates the macroscopic pattern of cultural amalgamation yielded by the
transformation processes; and interpretive agency indicates the dynamic working
of our interpretive judgments which underlies the three dimensions mentioned
above.?

The important point for the circumstantial features of the translation situation is
concerned with in what fashion those four dimensions show up in accordance with
the problem-field arisen in the encounter of different cultures. Although there will
be several patterns in this regard, I simply suggest here that in the case of modern
Japan, the problem-field includes the invasion-countering relation between rele-
vant societies, whose main character is to be called as pressing. And, if so, Japa-
nese intellectuals might have faced the translation in question within the modality
that subjects become countering, transformation overlaying, mixture hybrid, and
agency repellent.” This sort of modality indicates the magnetic field for the Japa-

ideal of rights, there will be no significant gap between the legal function and the practice of
rights. Yet, if the application of rights is carried out in the situation where legal conscious-
ness of people is far distant from the ideal of rights, the gap between the two polars will be
greater.

Cf. HASEGAWA K., “Hou no Kureouru no Gainen wo Meguru Kisoteki Kousatsu [Fundamental
Considerations concerning the Concept of the Creole of Law]” , Hokkaido Law Review,
Vol. 58, No. 3, pp. 244-269.

HASEGAWA, supra note 26, pp. 260-261. Incidentally, the case of the reception of Roman law
in Western Europe might be characterized as the following: subjects be associative,
transformation be receptive, mixture be extensive, and agency be acceptive.
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nese intellectuals, which gave the inevitable ground-color of the surrounding
conditions for them and, made a certain push for their translation efforts. Here the
translations by those people held a certain mode in their linguistic force. For
example, when Fukuzawa introduced “tsuugi”, the word had some modal implica-
tion that it conveyed the original Western meaning of rights yet with the possible
enlightened acceptance of the idea by Japanese people. This is itself an aspect of
the refraction in translation.

But, all this does not mean that such Japanese intellectuals as Nishi or Tsuda who
made a power-oriented translation of rights as “kenri” were more anti-democratic
than the people like Fukuzawa.® What I am emphasizing in this essay is simply
that whichever proposed translations of the idea of rights followed the principle of
isomorphic conversion and one of them could survive most fittingly in the political
and social conditions in the late 19™ century Japan. This is also the deep root of
the twist of the meaning of rights in Japan, though the later changes and their
historical circumstances are to be left for another detailed exploration.

3. Some Concluding Remarks

In Japan today, the idea of rights seems have been accepted as a certain kind of
self-evident natural rights under the New Constitution of 1947. Still, the historical
background of the idea of rights, especially the Western one and its transformation
in modern historical context in Japan, is to be further studied and fully under-
stood. Japanese people need to seriously examine the cultural grounds and the
theoretical potentiality of the idea of rights. In the field of positive law in Japan,
the main arguments for rights are mostly based on the thought of legal positivism:
rights are considered important just because relevant statutes express so. This
attitude tends to conceal the genuine understanding of the significance of rights. I
think this is one of the intellectual weak spots in Japan today. However, this does
not mean that the Japanese people cannot understand the idea of rights, nor that
the idea of rights cannot have a proper working in Japan. Even if there was no
exact analogue of the Western idea of rights in Japan, it is never to be ignored that
there are various cases and interests that need rights-protections. If we can under-
stand the background cultural and societal conditions for the idea of rights in
Japan, we will be able to handle the working of rights more effectively for those
cases and interests. Also, if legal scholars in Japan can construct and develop more
workable conceptions of rights in theory with an adequate understanding of the
cultural conditions for rights, they will surely be able to contribute much to the
transformation of rights-practice in Japan.

Although this situation may be evaluated as good or bad, desirable or undesirable,
from an ethical, moral or political viewpoint, it is not itself the problem of evalua-

30 As for this point, we have to trace the historical development of the Japanese modernization.
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tion, as a matter of what may happen. The clear point is that, as I have been main-
taining, the core of the significant process of the diffusion of law across cultural
boundaries which Japan has been uniquely experiencing lies first in such a
constructively innovative interpretation/translation of foreign ideas by intellec-
tuals. And I believe this sort of translation problem is and will be a very important
issue to be explored further in the global setting of law today.
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