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1. - Introduction

In this article, T would like to consider two problems : the
significance of the structuration of law, and the working of it in the
Japanese legal system. There is a double objective in this problem
setting : to understand an aspect of the structuration of law, while
keeping an eye on the characteristics of the historical development
of the Japanese legal system in Asian context. | hope this viewpoint
can contribute to the general theoretical understanding of the struc-
turation of law with a richer comparative perspective between the
West and the East.

First I would like to explicate the meaning of the term structura-
tion. Since to capture the nature of law in terms of its structuration
or structure presupposes an interpretation of these concepts, I
should malke clear how I understand those concepts before develop-
ing my discussion.

The term structuration itself suggests a certain direction for our
consideration. To elucidate it in general, we should compare it with

“Ths article i a revised version of my paper presented ax the National Report for the
" Congress of  International  Academy  of Comparative Law. at Brisbane, Australia. in
July 20020 1 would like to express many thanks to Ms. Susan Kateher at the East Asian Legal
Studics Center. University of Wisconsin Law School. Madison. Wisconsin, US.A.. for her
theughtlul suggestions in editing.
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the term structure in society. Strueture usually means a statbic
framework of social practice; it is the bulk of established rules or
macroscopic patterns of collective activities in society. Structure is
also a constraint on the activities of human beings or groups in
society: it functions to integrate various social activities. In con-
trast, structuration is different in kind : structuration is, basically,
a dynamic process of the transformation of structure, that is, the
generative and developmental process of structure. Structuration is
the process of rule-making or pattern-producing in socicty. This
includes the transformative conditions of the making of structure.
Thus, structure is the properties of structuration and both of these
have a feed back relation with each other '. This understanding of
structuration is significant for the discussion in this article, because
it will try to penetrate into a deeper mode of the transformation of
law than is usually supposed in the mere comparison of legal
systems.

From this general perspective, I would like to make some
remarks on the structuration of law. Law is a part of the structure
of society to the extent that it is constituted of rules or macroscopic
patterns of collective actions by human beings or groups. However,
law is not a ready-made setting for society, but rather an aspect of
the transformative process of normative space in society. Law is
generated, established, developed, and revised through incessant
constructive process of human beings. In this regard, we can find
structuration in the world of law. This viewpoint is significant,
because, as far as law has a resulting aspect of its transformative
process, the distinctive characteristics of law depend on the charac-
ters of its transformative process.

Of course, the contents of law can have independent meanings
and linguistic properties of themselves. Ilowever, whereas these
characteristics of law are, as it were, the logical characteristics, the
morphogenetic forms of law are, as it were, the genealogical charac-
teristics worthy of analysis. 1t is evident that we need to learn both
of these characteristics in order to fully understand the nature of
law in society. Also, I should add that the alleged distinction

" Cf Anthony Cinorss, Phe Constitution of Society, Univ. of California Press, 1984, pp. 1611,
pp. 13901, pp. 1854 My understanding of the structuration process is not quite the same as Gid-
dens” insightful formulation of it. However, the recognition of the signilicance of the dynamic
process in society is. | believe. the same,
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between the practical structuration and the theoretical structura-
tion of law is not necessarily a sharp one. To my understanding,
this distinction is not in kind but in context. In legislation, people
need a certain theory of the structuration of law to construct
various laws in a systematic way as they do so in academic under-
standing. Here the only relevant difference lies in the type of theory
for the structuration of law. Thus we should concentrate on this
type.

Having all this said, 1 think that the term structuration can be
used in at least three ways for the understanding of the transforma-
tion of law. I shall refer to these as action-based structuration,
attribute-based structuration, and value-based structuration.

The action-based structuration of law is concerned with the pro-
cess of transformation of law according to the spheres of human
social activities that law aims to control. For example, the spheres
of human social activities include : contracts, torts, family relations,
civil procedure, crime, criminal procedure, economic activities of
companies, welfare services, environmental protection,
administrative acts, legislative acts, judiciaries, civil liberties, and
the like. Along these spheres, law can be constructed as a set of
various statutes or precedents such as contract law, tort law, family
law, civil procedure law, criminal law, criminal procedure law, com-
mercial law, economic law, welfare law, environmental law,
administrative law, court law, constitutional law, and the like. This
kind of structuration of law is itself a traditional classification of
law, though it can mean not only a conventional classification but
also a spherical structuration of law. In this regard, the structura-
tion here traces practically legislative processes and establishes the
validity-relation of laws in a hierarchical way.

The attribute-based structuration of law is concerned with the
properties of norms in law. For example, there are various norms
which aim to establish the following functions : constituting
evaluative ecriteria of the application of norms, constituting
procedural rules for the execution of legally required acts, manifest-
ing the basic aims of legal protections, constituting normative
requirements of certain actions for individuals. We can also add
other kinds of functions such as duty-imposing, power-conferring,
permission-giving, or exempting. Furthermore. we can add several
dichotomous distinctions for the properties of law : native law vs.
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transplanted law, custom law vs. artificial law, or regional law vs.
global law . From this viewpoint, the structuration ot law becomes
a set of functional classifications of norms. There are norms that
represent expected conditions and effects in the normative space,
norms that specify procedural steps that individuals or organiza-
tions have to obey, norms that express recognition of problem con-
texts or desirable goals in society, or norms that regulate particular
individual behaviors in ordinary life. Moreover, we can distinguish
among duty-imposing, power-conferring, permission-giving, or
exemptbing norms, and other dichotomous distinctions of law. If we
understand the various legal provisions by using these distinctions,
we can find a functional structuration of law which is cross-cut in
the conventional classification of law as stated above.

Although these two kinds of classifications are significant to cap-
ture the structuration of law, this is to be taken as the surface struc-
turation of law that is different from the deep structuration of law.
The surface structuration of law is concerned only with the
phenomenal classification or connection of law whose characteriza-
tion relies on the static understanding of law. For example, there
are many instances of the surface structuration of law in Japan.
These instances are mainly the transportation of various laws or
legal provisions in foreign countries to Japanese legal system in the
course of history since the modernization of Japan in the 19*" cen-
tury. In the formation process of the modern Japanese legal system
in the 19" century, we can find the following transportations from
the European legal system : the Constitution of the Japanese
Empire of 1889, the Civil Code of 1895, the Commercial Code of
1899, the Criminal Code of 1907, and the like. Also, in the proecess
of revising the Japanesc legal system after the defeat of World War
I1 which was greatly influenced by the American legal system, we
can also find the following transportations : newly established laws
include the Constitution of Japan of 1946, the Habeas Corpus Law
of 1948, the State Compensation Law of 1947, the Anti-monopoly
Law of 1947, and the like; revised laws include the Code of Criminal

* O Masashi Cmiea, djie {lon wo Pagenteki Kowzow | The Plaval Strueture of Asian Law|. Sei-
bundou, 1998, chs. 3. .
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Procedure, the Code of Civil Procedure, the provisions on the family
in the Civil Code, and the like *.

These instances in the Japanese legal system are important as the
examples of the surface structuration, because these transportations
were made according to a certain theory of legal system not only
practically but also academically. The surface structuration is
carried along with a certain systemic view of law, whose expression
is to be where to place which provisions, or how to classify which
norms. In a sense, this surface structuration makes systematicity
and coherence of the legal system with certain normative charac-
teristics. However, the direction of these transformations or the
direction of transformational theories for law must be determined
by other deeper conditions. Without these conditions, the surface
structuration is a mere patch-work. I think there lies a dynamic
deep structuration process that determines the transformation of a
legal system behind the surface characteristics of law.

What is this deep structuration of law ? 1 think it the value-based
structuration of law. To understand this kind of structuration, we
should make a fresh start.

2. — The Value-based Structuration of Law *

A. - T Layers oF NorMaTivE CONTROL
AND THE SPHERES 0¥ NORMATIVE OQRBJECTS

Generally speaking, law and society have an interactive rela-
tionship for the formation and maintenance of social order. Here, to
grasp the structure of this interrelationship, it is fruitful to dis-
tinguish the layers of normative control from the spheres of con-
trolled objects.

First, regarding the layers of normative control, we can dis-
tinguish three dimensions : legal principles, statutes, and legal per-

O Psuyoshi Kixosarea. « The Reception in Japan of the American Law and its Transfor-
madion in the Fifty Years xince the Bad of World War 11 Tatroduction », in Law in Japan.
Vol. 26. 2000, p, -,

* This and the next section are partly adapted. with revisions. from my article in Japanese
enfitled as ¢ Ajin Shakai ni Okeru Fuhen Hou no Keisei {The Pormation of Universal Law in
Asian Sovieties|o. in Holhaido Law Review. Vol 50. No. 3. 1999, pp. 278-261
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formance *. Legal priveiples are abstract fundamental values of
political morality such as liberty ov equality which can be accepted
beyond the wall of particular culture, even if symbolically. They are
mostly confirmed in constitutional law in a society and thus become
fundamental principles for the establishment of the statutory
system. Statutes refer to the system of general or special positive
laws established within a constitutional order. They are valid under
the constitution, and concretize the constitutional principles in
various problem contexts in such forms as civil law, criminal law or
anti-trugt law, and the like. Legal performance means the cluster of
concrete problem-solving activitics through the application and
interpretation of law or statutes, which are performed by
administrators, judiciaries, or ordinary citizens under law or
statutes. Here, the application and interpretation of law is carried
out in a variety of forms in society, and, as a whole, various
possibilities of the application or interpretation of law is pursued
incessantly.

These three layers have a certain difference in the abstractness of
normative control. That is, while legal principles can be most
abstract and universal, statutes are general and yet concrete in con-
tent because they are determined within particular social cir-
cumstances, and legal performance, being carried out along par-
ticular cases, subsists in relation to specific problem situations.
Also, these three layers are found typically in artificial norms, and
yet not found in ocustomary norms. In customary norms or
customary law, only the accumulation of legal performance makes
a loosely systematic order, while legal principles and statutes do not
appear in a crystallized form. However, if certain abstract prin-
ciples are to be sought or valid precedents are found in custom by
some theoretical investigations, a similar layer of quasi-legal prin-
ciple or quasi-statutes will be found in it.

Second, we can distinguish several spheres of human activities in
society. Although the entire society is constitutive of a variety of
spheres for human activities, I distinguish here at least three of
them : the political sphere in which political activities such as the
formation and change of power relationship among people are

® Oun this distinction, regarding between principles and statutes, ef. Ronald DworkIN, Taking
Rights Seriously (Harvard U. P 1977) chs. 1. 3. regarding between statutes and performance, of.
Lawrence WrisnyaN, The Legal System (Russell Sage Foundation, 1975) ehs. [ .



€

JAPON 325

prevalent ; the economic sphere in which economic activities such as
the production and consumption of goods or labor relations are
prevalent; and the cultural sphere in which cultural activities con-
cerning family, education, or social security are the main focus. The
entire variety of human activities in society can be sorted into these
three spheres °.

This distinction of spheres is based not only on the nature of
goods dealt with in each sphere, but also on each one’s distinguish-
ing characteristics in terms of the naturc of order. That is, the
political sphere is distinguished on the basis of the power relation;
the economic sphere on the basis of material wealth; and the
cultural sphere on the basis of life forms of people in society. In
other words, the political sphere is distinctive on account of nor-
mative control for power activities, in which the protection of
human rights or the establishment of a democratic regime 1is
demanded. The economic sphere is distinctive on account of control
for the allocation of material wealth, in which the guidance of
individual or collective activities in the market and the balance of
material results of those activities are desired. The cultural sphere
is distinctive on account of control for social bonds, in which equal
enjoyment of basic resources such as education or welfare services
is required.

This distinction of spheres corresponds to the basic units of
modern society : government, company and household. Some
societies might not have such clear units, and yet even in that case,
a governmental part, economic part, and cultural part in society
can be distinguished among a variety of human activities.

B. - Tue Formariox oF « HyBrip Law»

If we can assume the distinctions of laycred and spherical aspects
of legal practice, we can grasp the interaction between law and
society by reference to the following matrix made up of a combina-
tion of the three layers and the three spheres. Using this matrix, we
can grasp the structure of the interactive relation between law and
society as the nine-cell dimensional integration by law of society,

“On the distinetion of spheves, of. Jennifer Hocnseien, What's Fair? (Haevard U1 1981),
esp. ch, 3.
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especially in the combination of whether more idealistic or more
. . 8 N - ~
realistic (Figure 1) .

FIGURE 1

Matrix representing the intersections of the layers
of normative control (legal principles, statutes,
and legal perforinance) and spheres of human activity

Legal Principles Statubes Legal Performance
Political Sphere { I IR
Economic Sphere I I{R n
Cultural Sphere IR R R

(I = the ideal, £ =the real, //R=an amalgam of the ideal and the real)

This matrix indicates that the integrative function by law of
society varies multi-dimensionally with the working of complex
values. A spectrum will exist here between the case that law
integrates society in a monistic way (which means that the matrix
in this case is completely coherent among nine cells) and the case
that law leaves conventional changes in society untouched (which
means that each cell of the matrix in this case shows a different
character of order from the other cell along each problem-context).
However, as will be shown in the course of my discussion, I think
there can be a certain equilibrium among the nine cells.

Also, in this vein, we can grasp a certain value pattern of law, in
whose nine cells foreign values and existing values have some ten-
sion and conflicting relationship. Here we have two basic patterns,
represented in the following figures (Figures la and 1b). The former
figure indicates the case in which foreign values are accepted ideally
and the existing values are realistically persistent against the per-
meation of foreign values. The latter figure indicates the opposite
case, in which the existing values are basically sustained and
foreign values intrudes some part of the existing system.

" The idea of matrix is used not to indicate the formal structure of legal system but rather
to indicate the dimensions of the structuration process of law. Also, o the ideal » means societal
(often new) values which should be introduced into the existing society, whereas ¢ the real o
means societal (often conventional) values which shonld be maintained for the existing society.
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FIGURE Ta

Matrix representing the value pattern of law
in which foreign values are accepted against existing vajues

Legal Principles Statutes Legal Performance
Political Sphere F x K
LKeonomie Sphere I o B
Cultural Sphere FlE I B

(I = foreign values, £ = existing values, #/£ =an amalgam of foreign and existing
valnes)

FIGURE 1b

Matrix representing the value pattern of law
in which existing values are persistent against foreign values

Legal Principles Statutes Legal Performance
Political Sphere B B g
Kconomie Sphere ) IS I
Cultural Sphere Ll I3 P

(£ = existing values, F' = foreign values, £[F = an amalgam of existing and foreign
values)

These two matrices can be used for the identification of the value
pattern of law not only in Asian societies but also in various
societies, including Anglo-Saxon or European ones, to the extent
that these societies have experienced certain processes of value-
based structuration of law. Apparently, in the transportation of law
from Western societies to Asian socicties, the former pattern is
found. Maybe, in the reception of Roman law in European societics
since the Middle Age, the former pattern is found; maybe, in the
formation of modern legal system in Hurope, the latter pattern is
found:; and maybe, in the American case, also the latter pattern is
found.

In addition, we might be able to consider the intermediate casc
hetween those two patterns above. In this intermediate case, some
sort of amalgam appears all over the distinguished layers and
spheres - foreign values revised by existing values, existing values
revised by forcign values, and the entangled amalgam of two
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values. The pattern of this intermediate case will be also represen-
ted in a matrix. However, it will suffice here to identity the basic
contrast of those two patterns.

According to the understanding so far, we need not grasp the
reception process or conflicts and tension between Western and
Asian values as a strict alternative. We neced not think either the
purified monistic rule by Western values emerges in Asian societios
or the particularized conventional order in Asian societies is persist-
ent against Western values. Rather, using the matrix above, we can
think along a middle way. That is, multi-dimensional normative
control exists among segments of socicty. This recognition leads to
the idea of ¢ hybrid law ». This idea expresses the multi-dimensional
space of law especially in complex society, of which Asian societies
are one example as well as other societies including Western
societies. This idea is different not only from a positivistic under-
standing of legal system as monistic and hierarchical but also from
an anarchistic understanding of legal system as fractional and dis-
persed ®. « Hybrid law» is loosely consistent and multi-dimen-
sionally plural complex of laws, whose internal constituents are
neither rigidly coherent nor completely unrelated.

Based on this view of « hybrid law», we can make a tentative
hypothesis about the complex structure of the reception of Western
values into Asian societies and their societal values, including
Japan, like the following (Figure 2) °.

This hypothesis means that Asian socicties can seek the best mix
of law in such a way that the following three conditions can be met
without serious contradictions : the establishment of liberal
democratic government, the balanced rationalization of economic
system, and the respect of particular traditions of culture. These
conditions are also to be represented in the « hybrid law » in Asian
socicties. In this regard, the walue-based structuration of law
emerges in Asian societics '*.

5 itor the positivistic understanding, e.g. Hans Kuisex, Reine Rechistehre (2. Auflage) (Franz
Deuticke, 1960). For the anarchistic understanding, e.g. Stanley Fisu. There's No Such Thing as
Free Speech, wnd 1s @ Good Thing, Too (Oxford. U.P.. 1994).

* Hereafter, although Asian socicties or values are often talked abouat. they can also be taken
as Japanese society and values to the extent that there are common lactors between Japan and
other Asian socicties.

" Based on Figure 1a and Ib. we can identify the two possibilities of the transformation of
law in Asian societics. Although T am locusing on the Figure L possibility hereafter. we might
needd more allention to the Mignve 1) possibility.
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FIGURE 2

Matrix representing the pattern of « hybrid law »
in Asian societies

Legal Principles Statutes Legal Performance
W W
Political Sphere Liberty. equality, — WiA
Political Sphere {Eeberty. equality (constitution) /
ele. )
W Wid
Beonomic Sphere {contract law, A

markel principle: .
{markel principles) antitrust law)

Wid 4
Cultural Sphere (principles (family law, 4
of family. elc.) | social welfare {aw)

(W =the Western. A =the Asian, Wj4d =an amalgam of the Western and the
Asian)

However, all of this does not imply that adequate « hybrid law »
has already been established in Asian societies. Rather, the opposite
is the case. Asian socictics, and Japan as well, have been experienc-
ing the dynamics of value change. The best mix of Western and
Asian values and the formation of « hybrid law » are still being pur-
sued in every dimension of Asian societies, where various conflicts
or tensions among values can be found. Sometimes the process fluc-
tuates, and sometimes it tends to converge ''. Still, this dynamic
process will be able to organize the complexity of laws and values
in each of the Asian societies over time. And, 1 should add, if the
complexity of law and values in a society should not be completely
fragmented, it has to hold around a certain axis. We need a certain
leading value which can integrate the entire system of law com-

"N is sometimes said that Japanese socicty is charaeterized as an amalgam of the pre-
modern. nodem and postmodern. which shows the complexity of Japanese culture today. For
example, there was the problem of constitotionality of Prime Minister's official visit to the
Yasukuni Shrine on August 15, 2001, In this recent vase. the constitutional issue was naturally
the separation of the state and religion. However. astonishingly enough. according to a poll by
Kyoudow Press on September 18-19. the percentage of people who were against the visit itself
was ouly 23.2 % and. within this group. the reason haxed on the separation of the state and
religion wax just 24.5 %. Thus. among all the people who answered the poll. only one sixteenth
judged that the official visit violated the Constitution. The percentage of people who were for
the official visit on the very day of August 15 totaded 23,6 %, and 50.5 % of the people were
for the official visit on Auwgnst 13, the actual day of the visit. Thus. 761 % of the people were
somchow for the official visit and never thought that 1he official visit violated the Constitution.
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prehensively. This is the nature of the value-based structuration of
law in general. I think the axix value is justice and its adequately
interpreted conception, which is a kind of substantive fairness as 1
have mentioned at the beginning. In any case, the matrix shown
above is the very first step to help us to understand the entire pro-
cess of value-based structuration of law in Asian societies, including
Japan.

3. — The Value-based Structuration
of Japanese Legal System

A. — SociaL PLUuraLITy
AND VALUuR CONFLICTS IN ASIA

In Asian societies, we can easily find a deep variety of cultural
differences. Iirst, there are basically three Asias : West Asia, East
Asia, and South Asia. West Asia is basically composed of Muslim
societies, Kast Asia basically Confucian, and South Asia basically
Buddhist or Hinduist. We have to be aware of the different cultural
bases of these three Asian societies.

But, we should also heed to another framework which can cap-
ture different Asias by utilizing the spherical differentiations
indicated above. In the political sphere, traditional authoritarian
regimes exist, such as monarchy, oligarchy, or military dictatorship,
whose center or upper level of society was greatly influenced by the
West in the history of Western colonization or cultural invasion 2.
In the economic sphere, while Western capitalism has invaded and
changed Asian economies, Japan and the newly industrialized
economies (NI1KEs) were able to develop their own capitalism in an
interaction with a particular circumstance of each country.
However, we should note that the gap between the development of
urban capitalisin and the traditional life forms in rural areas is
often enormous, and has produced social problems such as poverty
or diserimination in many places in Asia '”. In the cultural sphere,
we can observe the amalgam of diverse religions such as Buddhism,

" We should recall that, although Japan is the only country in last Asia that was not
colonized by Kuropean countries. Japan, as a nation stabe. has been trying itself to cateh up
European countries or the United States through the 20 century.

HoWe can find this phenomenon espeeindly in Sonth Bast Asin, Sce Hisashi Nagamuga,
Hitobito no Ajia |People’s Asia) (Twanami Shoten, 1994).
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Confucianism, Muslim, or Christianity, or the amalgam of divcrs:e
races and their languages. and also diverse family forms ', This
amalgam is deepened according to particular circumstances of
political and economic spheres in each country.

Needless to say, there are many kinds of political, economic and
cultural differences among Western societies, that is, say, among
Western and Eastern Europe or North America. Generally speak-
ing, every society is highly complex, even if its societal ideals them-
selves are simple and abstract. There are no basic differences among
any societies in this regard. Nevertheless, we can say that political
and economic differcnees in the West are not so enormous as among
Asian countries, and that the extent of differences in Asia is more
complicated than in the West. However, this comparison of social
complexity is not our purpose here. Here it will be enough just to
confirm the following basic observation. In Asian societies, includ-
ing Japan, due to particular social circumstances, tensions in politi-
cal, economic and cultural spheres exist. Traditional Asian societies
are now facing enormous influence from Western socicties, espe-
clally from the United States. For example, there are authoritarian
regimes facing the pressure of democratization, the agricultural
form of production form facing the extension of capitalist market
economy, and collectivistic conventions facing the process of
individualization. With this observation in mind, let us concentrate
on the task of « hybrid law » for these societal tensions.

Based on the recognition of these tensions, the task of law in
Asian societies, including Japan, is to be sought in the proper
arrangement of these mutually conflicting values. We need to think
that the task of law in Asia should be different along the three dif-
ferent spheres in society : the political sphere, the economic sphere,
and the cultural sphere.

In the political sphere, an authoritarian regime has many
deficiencies. Despotic government tends to oppress the ecritical
movements in society, to monopolize various interests and profits,
and to corrupt or make bad alliance, all of which arc never in the
Interests of the people. Here the Western value of constitutionalism
ts significant : the division of power, the protection of human rights,
the sovereignty of the people, and the establishment of the rule of

" See Nakawvea, ibid., esp. e TV,
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law. These values work to restrain the traditional authoritarian
regimes of power in Asian socleties.

In the economic sphere, due to the big pressurc of capitalism,
Asian societies have to cope with the power of the global market
mechanism, whether they like it or not. Here the problem is to
provide adequate rules for the functioning of market mechanisms
compatible with the working of traditional economic conventions.
While each of the Asian societies has to establish transparent and
rational rules for economic activities, it also has to protect conven-
tional economic practice for its particular spirit and ethics. In spite
of the recent depression of Asian economies, especially in Japan, the
invariant problem is still how Asian societies can accommodate
their own logic of cconomic practice to the expansion of the
standards of market economy.

In the cultural sphere, a significant problem is how the desirable
uniqueness of Asian cultures should be protected. Diverse religions
and traditional life styles are still the cores of Asian identities. Even
if they change naturally over time, they cannot be naively corrected
or revised by Western values. For example, family ties and the
spirit of care-taking are still relatively stronger than those in the
West. Of course, say, male dominance or conformist pressure within
group is often a problem in Asian societies, but these are to be also
regarded as problems with Asian values. Thus, while the pressure of
the Western values can be strong and often desirable in the political
or the economic sphere, this pressure is to be limited to a certain
extent in the cultural sphere.

It will not be easy for law to carry this complicated task for dif-
ferent spheres in some systematic way. This apparently cannot be
realized by some monolithic way, nor should be left for fragmenta-
tion. There is a need for a flexible formation of legal order, espe-
cially, T think, with the distinction of layers and spheres in legal
practice stated above. We need « hybrid law » here to cope with this
complicated task. Thus, let us turn our attention to the possibility
of « hybrid law » from the Japanese experience after World War II.

B. - A PossiBILITY
oF « HYBRrRID LAW » IN JAPAN

In Japan, hybrid in the political sphere can be found in the sym-
bolic Emperor system. The traditional rule of the Emperor was



JAPON 333

changed not only formally but also substantively after the 1946
sonstitution which declared the sovereignty of the people. The
Emperor became only a legal symbol of the integration of Japanese
people and to have only very limited formal power determined by
the Constitution . Examples of such powers are the promulgation
of laws, the summoning of the Diet, or the receiving of foreign VI1Ps
and the like, all of which is to be done with the advice and approval
of the cabinet '®. Although the process of constitution making just
after the World War II was the result of a political struggle
between the United States and Japan, and the persistence of the
Emperor ruling in social consciousness of people is still problematic
even today '’, the principled inversion and limitation of the tradi-
tional imperial regime by radical democratization after the World
War 11 demonstrates the possibility of hybrid in the political
sphere. To give other examples of the reception of the Western con-
stitutional values, the traditional understanding of the rights of
subjects, that rights of subjects as dependents of the Emperor can-
not be the demands of people but are only the lot given from
above '*, was inversed into the idea of basic human rights of
individuals, and public welfare became regarded as an exceptional
limiting condition for rights . Few people doubt that this inver-
sion has developed effectively since its inception through the 1946
Constitution.

An example of hybrid in the economic sphere in Japan is the
regulation for the construction of large shopping stores. The so-
called Large Shopping Store Regulation Law of 1973 first required
the ex anmle notification, examination and other arrangements
among the governmental committee, local economic associations,
and other parties in order to protect the interests of small stores in
the arca concerned. The point of this law was to limit the economic

" The Constitution of Japan, Art. |, 4.

" Phe Constitution of Japan, Art. 3. 7.

" Although it is not itself problematic that the Imperor and his Gaonily is always the focns
of social attachment. the fact that Japanese people often confuse that attachment with the
political antharity in this country is problematic. Also. we should note that. while almost all
legal academies identify our regime as a liberal democracy, the Japanese government identifies
it as aconstitutional monarehy with the emphasis on the integrative role of the Emperor,

" The Constitution of the Japanese Enipire of 1889 protected the rights of subjects with the
notorious ¢ legal reservation o, This meant that the profection of subject’s rights was determined
within the provision of statutes which the Emperor promulgated.

" Thisxcis adominant thenretical doetrine for the meaning of Article 13 in the Constitution
of apan. However, in conrt devisions. a more paternalistic view of piblie welfare i often
mvoked.
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powers of large shopping stores in favor of the competitive interests
of small stores. However, as the ex ante arvangements tended to be
more competition rvestrictive, the first law was revised in 2000 to
have weaker regulations, such as those regarding traffic conditions
or other environmental circumstances and simplified ev ante
arrangements *’. This is an example of the adoption of standardized
rules by the market economy. Nevertheless, by the same revised
Large Store Regulation Law along with other anti-monopoly
regulations especially regarding the fair competition conditions, the
interests of small stores are still being protected, even if cir-
cumseriptively (for example, the regulation of the gross area of
large store, the necessity of concern for local opinions and city plan-
ning, or the prohibition of undue bargaining) *'. These complex
regulations necessitate the pursuit of a balance between the market
economy and conventional economic practice in a particular
problem context.

Fially, as examples in the cultural sphere, there are social
problems recently in Japan such as the selective family name
system **, children’s rights, or the welfare service for elderly people.
In these cases, the common issue is in whether the existing regula-
tions are to be weakened (in the case of the family name) or
strengthened (in the case of children’s rights or welfare service) in
order to change deficient legal protections. In Japan, since existing
regulations for these cases are far from the ideal principles of liberty
and equality and legal performance are impoverished to that
extent, it is sometimes said that the important thing is to change
statutes or legal performance to attain liberty and equality.
However, we should be aware that the other side of the problems
lies in law’s proper representations of cultural conditions by respect-
ing traditions in society. For example, welfare services should not
be as individualized as in the United States, because Japanese
people often feel the importance of familial affections **. In any
case, these cultural problems are a hotly contented topic with

" Large Shopping Store Regulation Law. Art. 4, 7.

*CE Anti-monopoly Law, Art. 2. 3.

“ This means the family luw system in which hushand and wife can each use his or her own
family name in marvinge. Under the existing Civil Code (Avt. 750). they are required to use one
name, whether the husband’s family name or the wife's one.

*Of course, after the age of nuclear tamily, this kind of relationship tends to extinguish in
Japan. Ot Masahive Yanana, Rezokw wo Riswdorakuchuaringe [The Restructuring of Family)

(Shin'yosha, 1999).
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people discussing how we should strike a balance between existing
traditional values and Western values. In thesc cases, Western
values such as individualism might need to be modified to be con-
gruent with traditional values in practice than in the cases of the
political or economic spheres.

All of these examples can show the recent situation of « hybrid
law» in Japan. There are heterogenous value factors in the
Japanese legal system, which will be captured adequately only by
the idea of « hybrid law ». However, we should be aware here that
¢ hybrid law » in Japan is, as elsewhere in Asia, in the continuing
process of valuc-based structuration. This means that in every
aspect of law many foreign values are incessantly introduced in the
form of legal movements or of legal scholarship and incorporated
into Japanese legal practice, whereas existing values are still work-
ing in the important parts of Japanese society. And how we per-
ceive and appreciate this situation is itself a part of the entire pro-
cess of transformation of law **. Thus, as I will be maintaining
later, we nced a certain valuational axis to integrate this process in
the Japanese legal system.

4. — Furhter Remarks on
Some Salient Features of « Hybrid Law »

A. - THE INTERNAL TENSIONS

In « hybrid law », certain internal tensions exist among a variety
of heterogeneous values. There are three kinds of internal tensions :
the first is among legal principles, statutes and legal performance
within the same sphere (which we can call horizontal tensions); the
second is among the political, economic and cultural spheres within
the same layer (which we can call vertical tensions). and the third
is among different layers in different spheres (which we can call
diagonal tensions).

The pattern of « hybrid law » in Asian societies (Figure 2) also
shows the intcernal tensions in the following way.

Generally speaking, any kimls of activities in legal pricctice ave themselves constitutive of
the transformation of that practice through construetive interpretations from within, Cf. Ronald
Dworkis. Law's Empive {Harvard U0 1986) ch. 2. 3.
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Regarding horizontal tensions. we can say this. In the political
sphere, to the extent that people accept Western constitutional
principles, statutes and legal performance are to be accorded along
the guidance of legal principles, while the particular institutions or
activities at the performance level can be rcalized in a different and
distinetive way. In the economic sphere, the tension among prin-
ciples, statutes and performance is more evident than in the politi-
cal sphere. because strong tradition exists, say, of Japanese
management practice such as the « KKanban system » of production
and exchange which is significantly different from standardized
market rules **. This means that legal principles in economic life
should compromise with the legal performance in the economy via
the mediation of statutes. Also, in the cultural sphere, a tension
exists between legal principles and statutes-cum-performance. Here
it is difficult for principles to straightforwardly realize themselves
through statutes and performance concerning, for example, family
life matters. For example, regarding family name selection in
marriage, children’s status, or care for the clderly in Japan, there
is certain reluctance toward Western principles of individuality.

As to vertical tensions, we can understand it in this way. In the
layer of legal principles, the political principles and the economic
principles can be congruent because constitutionalism and capi-
talism can go hand in hand. However, cultural principles can be dif-
ferent, especially when they are basically collectivistic in, say,
family life or group life (though we can find in this layer certain
individualistic trends recently). In the layer of statutes, internal
tension is more evident, since there can be gaps or revisions
between the demands of the constitution and particular provisions
of other laws **. Of course, here we can think statutes are expected
to realize constitutional ideals in concrete ways. However, even if
80, there will arise the problem of statutory consistency among dif-
ferent laws. Finally. in the layer of legal performance, the pressure
of internal tension heads into political performance. Here political
performance can be distorted by the social pressure even against

# The ¢ Kanban system » was developed by Toyota Automobile Company. Tt is a system for
efficient. production management that produces and delivers the necessary items for whenever
and wherever at the necessary time. Since the mid-90s, it has been slightly changed to a certain
online form of management.

* A notorious example in Japan is the gap between Art. 9 of the Constitution of Japan and
the Self-defense Force Law of 1954, Or, although nol so notorious. there can be many inter-
pretive gaps between the Constitution and other statules. especially in administrative law.
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the ideal political principles, like in the case of, for example, the
Prime Minister’s official visit to the Yasukuni Shrine in Japan.

Diagonal tensions arc more complicated and difficult to handle.
Among them, for example, the tension among political principles,
economic statutes and cultural performance is the most scvere,
while there is lesser tension among political performance, economic
statutes and cultural principles (Figures 3 and 4 below). In the for-
mer case, the tension is the most severe because there are not only
spherical gaps but also layer-concerned gaps. This double gap puts
a heavier burden on the integration of « hybrid law ». In fact, espe-
cially for the familial order, Western individualism, economic
rationality, and Asian traditional {collectivistic) family forms will
have much tension. For example, under the problem of selective
family name in Japan, there is an amalgam of problems of gender
equality, independence of labor force, and the maintenance of
family ties. In this case, the three values can conflict with each
other : the affirmative pursuit of gender equality can conflict with
the protection of individual rights of workers and with the existence
of sound authority in family, and the protection of worker’s rights
can conflict with the collective decision in the family.

FIGURE 3

Reference matrix illustrating the diagonal tension
between political principles, economic statutes,
and cultural performance — the most severe

Legal Principles Statutes Legal Performance
IR I'V ;
1 Q@ o I y, PRI . -
Political 'Sp]](‘»l(,- (l’l)()l’v‘} Sq“f‘“’"\b ((’f)'ﬁﬁlil’lL['f()[],) H lfl
- ‘("1‘.(3‘): :
A
W 12 /A

Keonomic Sphere (contract law, A

{markel principles) |
Wid A :
Cultural Sphere (principles {Jaumily faw. e A
of family. ete.) | social welfare law)

(W =the Western. A =the Asian. Wid =an awmadgam of the Western and the

Axian)
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FIGURE 4

Reference matrix representing the diagonal tension
between political performance, economic statutes,
aud cultural principles — lesser tension

Legal Principles  Statutes Legal Performance
W v AR
Dolitic ‘- are crty, eq 1[ ‘ ‘ V
Political Sphere (liberty, equality (constitution) L[A
elc. )
W n/ 1
Economic Sphere . (contract lan 4
(market principles) | . 2 T 0
antitrust luw
WA 4
Cultural Sphere |- (principles . {femily law, 4
: Off(m‘jgi[y; ete.) | social welfare low)

(W =the Western, 4 =the Asian, W[4 =an amalgam of the Western and the
Astan)

Now, understanding these internal tensions of « hybrid law s,
what dynamics can we find for the integration of these tensions, if
we have to manage them anyhow?

First of all, the figures and explanations presentecd above are just
the first step for the recognition of the internal tensions. We need
to reason from this recognition to the normative and evaluative
stance of law on what values the weight of protection is to be
placed within the matrix of hybrid. In a word, we have to search
the valuational axis for the integration of those internal tensions.
For example, when we introduce gender equality for selective
family name in Japan, we also should introduce new interpretations
of labor or tax law with similar name use through court decisions,
or we also should develop some institutional tolerance both for the
people who support the selective name use and for the people who
dislike it. In this kind of revisional interpretations, we have to seek
a way to moderate the internal tensions through proper weighing
based on an adequate valuational axis.

To maintain this way of thinking, there needs to be a presupposi-
tion that we can grasp law and society as separate entities which
can interact. To make sense of the fact that a certain valuational
axis can integrate apparently conflicting legal practice, we need to
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place this axis at the higher level of the problems handled. The view
of the interaction of law and society which tends to emphasize the
push of norms toward society might be caught by a static view of
normative force of law. Real law can be always dynamic in the
accumulation of human social activities. However, we have to note
that law and societal values are still different units. The things
which have tensions or conflicts are basically societal values, and
law selects the weightier values from a public standpoint with the
anticipation of enforceability *’. Here law has to introduce a certain
higher-order value to make an ordering of conflicting societal
values. Thus the question becomes what this higher-order value for
the axis of law can be. I think this value is justice, and its basic
content has been set at the constitution-making level of society.
Although there should be certain conflicts with traditional societal
values in this constitution-making, the more progressive constitu-
tional values can conquer the traditional barriers for a new, more
democratic regime and guide the developmental integration of
diverse fields of law, like the Japanese case. Probably, from my
view, we have to bet on and introduce certain ideas of justice for
this constitution-making, where I assume a certain conception of
substantive fairness can work for it *".

There is an additional problem to be addressed : what kind of
consistency in nine cells in the matrix is possible, or how the ten-
sions and conflicts among heterogeneous cells can be integrated,
after the introduction of the valuational axis of justice ? This is also
the basic theoretical question for the establishment of «hybrid
law ».

Indeed. there might be a view that heterogeneity of values in law
is itself a reality of a complex legal system. Actually it is not easy
to interpretively integrate such a value conflict as mentioned just
before. However, I think that law has certain moral power to
integrate its heterogeneous factors over time to realize its integrity
with the axis of basic conception of justice, and that Asian or

My view s that abstract public morality attains a form of law when it is expected to he
valid with a certain form of sanetion. Beeause, whereas abstract morality is concerned only with
the world of ¢ the ideal v, Taw has to deal with the world of « the real ». hacked by « the ideal»
and by means of varvious forms of sanctions,

=00 this view of mine, sec Ko Hasraawa, Kowsei no Howletsagala |'The Philosophy of Faiv-
ness| (Shinzansha, 2000), Part. 2.
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Japanese « hybrid law » is no exception to this process *. Still, it is
not yet clear by what regulative force a certain conception of
justice can arrange contlicting values in society. This question is
mainly concerned with the formal constraints of the integrative pro-
cess, and not with the substantive constraints of it. For there can
be various substantive contents for law.

Regarding this question, I suggest that we hold the process of
interpretive conciliation, as 1 call it **. This process means that the
abstract principles are concretely realized at the level of statutes or
performance through ubiquitous interpretative activities of people.
The tensions analyzed above are to be resolved gradually by this
process of interpretive conciliation, which can be restated as a pro-
cess of constructive cquilibrium in « hybrid law ». The interpretive
conciliation can include three constructive strategies when it deals
with values evidently incompatible with the axis value of justice :
exceplionalization, sphericalization, and inclusion, as 1 call each of
them. Exceptionalization means that a value is arranged for the
other conflicting value in such an auxiliary way that the latter
value can be interpretively validated only when the ceteris paribus
condition for the former value cannot be established. For example,
we can interpret that liberty is to be important only when basic
equality is guaranteed. Sphericalization means that conflicting
values are interpretively allocated different working spaces in which
the validity of each value is to be maintained independently. For
example, we can interpret that efficiency should be valid only
where production or consumption of goods is concerned while the
principle of reciprocity should govern the context of welfare service.
And, inclusion means that two conflicting values are interpretively
arranged as concrete cases under the higher third value. For exam-
ple, when freedom of expression and the protection of privacy con-
flict, we can interpret that both are to be sub-values of equal
respect and concern for everyone. The adequacy of these strategies
themselves is determined by critical examinations of the alleged
interpretations.

When it is inevitable for us to commit some ideal value of justice
to explore the interpretive conciliation, there should be dis-

2 Cf. Dwonrkiy, op. cit., ch. 2.
M Interpretation can connect. and integrate many kinds of statements in various ways, that
is. the conciliation.
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tinguished two cases. generally speaking. That is, while we can rely
on principle-oriented values which tend to support legal principles
and statutes, we can also rely on performance-oriented values which
tend to support legal performance or statutes. The latter values are
likely to be more local than the former, and each of them has dif-
ferent and conflicting effects on legal principles. The former values
can reinforce the significance of legal principles, while the latter
values will restrain the scope of legal principles. Although the for-
mer position can be better, the latter position is also under-
standable *'. Indeed, the commitment to the former position might
have such normativistic prejudice that it ignores the complicated
and dynamic reality of law that the entire law changes over time
through conflicts of diverse values. Which position should be adop-
ted is very fundamental evaluative problem. To examine it, we need
recourse to the content of the axis value of justice. In any case, the
mterpretive conciliation should proceed in making the entire legal
system more consistent with legal principles, even if gradually.

From the standpoint of principle-oriented values, under the
matrix shown above, legal principles for Asian or Japanese « hybrid
law » are to be Western political values such as liberty and equality,
or economic values of fair market. This set of liberty, equality or
fair market can be translated into some conception of justice. This
will lead to the point, as I mentioned at the very beginning of this
article, that we should adopt a conception of substantive fairness in
order to integrate « hybrid law » in Asia or Japan and to be ready
to extend it to the cultural sphere, too. In this sphere, the principle-
oriented value of substantive fairness has to try to interpretively
rebut traditional collectivistic values such as the Emperor’s gover-
nance or public welfare which tend to work conservatively against
the interests of the people. Also, such substantive fairness should
interpretively work against the discriminatory reality such as male
dominance or domestic violence **. Through the accumulation of
these interpretive criticisms toward the direction of substantive
fairess in the entire legal practice, both the contents of statutes
and legal performance change toward this direction.

A errtain nativnalistic or localistic attitude is somelimes desirable (o defend the conven-
unal Tegal practice in soviely. especiallv in Asian societics,
FOHASECAWAL o eil o 18201 . 20001
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However, from a purely observational point of view, there are
several possibilities as to what values can emerge as dominant
among conflicting values in Asian societies. In this regard, there are
certain characteristics of the tension among conflicting values in
Asian societies : fust, the tension between individualization and
collectivization values, and, second, the tension between per-
pendicularity and recumbency values. The former tension is between
individualistic values such as liberty or autonomy and collectivistic
values such as social interest or solidarity: the latter tension is
between authoritarian values such as loyalty or conformity and
anti-authoritarian values such as privatization or self-determina-
tion. In Western sociceties, individualization parallels recumbency,
and collectivization perpendicularity. However, in Asian societies,
such as Japan. individualization often works perpendicularly (for
example, the ideality of freedom), or collectivization often works
recumbently (for example, the so-called bad equalization or
standardization). This contrast is caused because the background
societal conditions of Western values are different from those of
Asian values. For example, it is said in Japan that there exists a
collective group structure at the background of values, and that the
significance of individuals is always circumsecribed by various group
pressures **. Thus we need subtle interpretations to significantly
realize Western values in the context of Asian societies, hoping that
the value which can have universal force becomes weightier over
time.

B. — TueE HisTorIiCAL REITERATION OF HYBRID

I would like to add one more important feature : the historical
resteration of hybrid, as I call it. This means that the hybrid matrix
of law-making is reiterated over the course of time, and this matrix
itself becomes multiplied. This case is prominent in Japan. Japan
has experienced several significant changes of value system. Espe-
cially after modernization in the 19" century, there appeared two
important and distinctive strata in the Japanese legal system. After
1889, one stratum of hybrid was formed from German influences,
while the other stratum of hybrid, coming after 1945, was formed
from American influences. In this sense, « hybrid law » in Japan is.

¥ lhg Chic Nakaxe. Tale Shakei wo Rikigalw [The Dynamics of Vertical Society]
(Koudansha. 1978).
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so to speak, «doubly westernized» since its first conception in
the 19'" century. Incidentally, if we count other foreign influen-
ces on Japanese legal system since the 6" century, it will have
more strata of hybrid *. This is an example of the historical
reiteration of hybrid. Needless to say, other Asian countries
which have had similar experiences will be also in the same
situation as Japan.

In the historical reiteration of hybrid, we have to consider the
hybrid matrix as doubled, or tripled, and the like. Thus the inter-
esting question will be what change happens in the multiplied
matrices of legal practice. I guess there are basically three
possibilities in the relationship between multiplied matrices
extension, contradiction, and distortion. KExtension is a
straightforward relationship between matrices in which the exist-
ing principles, statutes or performance are maintained and
developed consistently. Contradiction is a contrariwise relationship
between matrices in which the existing principles, statutes or per-
formance are inversed and rejected. And distortion is a com-
plicated relationship between matrices in which the existing prin-
ciples, statutes or performance are transformed and revised,
whether in a good direction or a bad direction. If the historical
reiteration of hybrid becomes more multiplied, there appear multi-
ple combinations of these basic possibilities. For example, in
modern Japan, we might be able to find that there is a combina-
tion of distortion/contradictionfextension. That is, distortion
appeared in the Meiji revolution when it slightly changed the
Tokugawa Shogunate, and yet contradiction appeared after 1945
when Japan established a basically liberal democratic system.
Also, the legal change since 1990s might show some extension
whence it has furthered the fair market system or has been trying
to establish the selective family name.

However, these possibilities are evidently only formal ones. We
need a more subtle understanding of the patterns of the historical
reiteration of hybrid, which will be a task for future research.

We ean say at least that after the 6" century Confucian thought and culture hecame
prevalent wpen the basie Liver of nadive life forms. and that after the 12 century the Santurai
culfure added 1o the strata until the modern change in the Meiji period.
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C. = THE APEQUACY AND UNIVERSALITY
or ¢« Hyprtn Lawo»

As we have seen so far, the conception of « hybrid law » is estab-
lished for the complex reality of legal practice. This reality is so
complicated that we sometimes cannot find the clear connections
among norms and values. The distinetions I have suggested, that is,
legal principles/statutes/legal performance and the political sphere/
the economic spherefthe cultural sphere, are one of the possible dis-
tinctions, to which correspond the following distinctions of law. One
distinction is the principle-giving part of law, the rule-giving part
of law, and the performance part of law. The other distinction is
traditional fields of laws such as public law, private and labor law,
and family law and other social law. The combination of these dis-
tinctions related to the matrix I have shown will make the basic
stance of each particular law more sensitive to the characteristics of
the particular field of regulations (Figure 5). And this combination
itself is a derivative of the value-based structuration of law ™.

FIGURIE 5

Matrix representing the pattern of the regulations
within « hybrid law » in Asian societies

Principle-Giving Rule-Giving Performance
24 W
> l i 14 : q lt . UL 3 t . . . | <.
Public Law (liberty. equality (constitution elc.) W4
elc.)
, I Wid
Private or Labor Law o / ) 4
(markel principles) | (contract, antitrust)
Wid 4
Family or Social Law (principles {family relation, y |
of faemily, elc.) welfare service)

(W =the Western, 4=the Asian, W/4 =an amalgam of the Western and the
Asian)

** This means, from within the standpoint of statutes. that there are norms which are dif-
ferent in degree in one and the swne law, and that this difference is originated in the value-based
structuration process of law-making.
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Sometimes, to understand the complexity of legal practice in
Asian societies, a dichotomous view is developed. For example, Pro-
fessor Masashi Chiba at Tokai University in Japan maintains that
there are three dichotomies of law in Asian socicties *°. According
to him, these three dichotomies are : official law vs. unofficial law,
legal rules vs. legal conventions, and transplanted law vs. native
law. And he also says that in the background of these dichotomies
exists the principle of legal identity which connects those
dichotomies above in each society. Further, he distinguishes
national law, domestic laws, and world law. Thus, his understand-
ing of the complexity of law in Asian societies is that, based on the
tripartite global legal system, the three dichotomies are structural
constituents under the principle of legal identity in each Asian
society. For example, in Japan, while official legal principles and
statutes are Western, unofficial norms are native ones. And these
two kinds of norms are combined by a certain tie of J apanese legal
identity. In this understanding, as I see it, Professor Chiba’s focus
is on the static classification of law in relation to the encounter of
Western and Asian values. This view implies the relative inde-
pendence of Asian legal culture and, to that extent, the recognition
of cultural relativism. 1t is evident that the three dichotomies of
unofficial law, legal conventions, and native law seem to be focused
on the significance of traditional law in Asian societies.

In contrast to this classificatory view, the conception of « hybrid
law » focuses on the value-based differentiation of the normative
working of law in Asian societies, and on the force of the abstract
principle of justice for the integration of complex norms. In so
doing, this conception has a potential toward the universalism in
law. Here, the difference between these two views lies in the
recognition of cultural universality or relativity. According to the
three dichotomies view, Western laws are transplanted into Asjan
socicties along the prineiple of legal identity, and have classificatory
tensions with Asian laws in other dichotomies. However, according
to the conception of « hybrid law s, Western norms are mutually
[using with Asian norms under the interpretive guidance of the con-
ception of justice.

Y Chiba, ibid,
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Now, a more important problem for « hybrid law» is the nature
of consistency among diverse fields of regulations, and the meaning
of universality of the entire subsistence of « hybrid law ». How is the
hybrid in law to be logically consistent ? Is it easy to attain logical
cousistency in the hybrid? Also, how is it possible for the hybrid
between such heterogeneous values to be universal? Is it not dif-
ferent from the case that simple value can be universal if it is accep-
ted worldwide ? These are very fundamental meta-theoretical issues,
which need profound consideration. However, for now I will only
touch some basic points.

Iirst, the consistency in « hybrid law » is relatively loose. For it
emerges as a result of the interpretive conciliation among the
following complex : the interpretations of abstract legal principles
and their extensions to statues, the interpretations of statutes and
their diversification along the spheres, and the interpretations of
the performance of the particular cases *. For the conciliation of
this complex to be possible, we need a certain principle-oriented
value as the axis of various interpretive activities, as I have stated
earlier. And, around this axis value, there will emerge a certain nor-
mative network in « hybrid law ». This normative network is such
that standards in constitutional law also appear in standards of
civil law, or support standards of anti-monopoly law and this con-
nection is ultimately integrated by the abstract value of justice. In
this network, there are vertical and horizontal connections of
norms. Vertically, a certain contextual order of laws can be estab-
lished along the validity relations. For example, constitutional law
gives validity to civil law or anti-monopoly law. However, horizon-
tally, a certain inclusive order of laws can be established along the
substantive relations. That is, according to the integrative concep-
tion of justice in hand, laws can be categorized in such a way as this
conception prescribes. For example, if that conception of justice
regards the equality of status as the fundamental requirement,
equal status standards in a variety of laws can be gathered as a set
of equal status law. This set of law corresponds to principle-giving
law **. The normative network is the entire connections of these

A the various norms in o hybrid law s are to be organized by a conception of the axis value
of justice. the core of the making of « hybrid law » lies in a variety of interpretive activities, Thus
chybeid Jaw » s always in the flux of interpretations. On the significanee of interpretation, see
Hans-Cleorg Canasen, Prath and Method {(2nd. ed.) Sheed & Ward, 1989,

¥ See Figure 5 at p. 344
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relations. This kind of subsistence of law is obviously different from
the one which legal positivism imagines in terms of logical com-
pleteness. « Hybrid law» shows the loose consistency in which
diverse principles, statutes and performance in various spheres are
involved, backed by the axis value of justice in society. In this
regard, the nature of adequacy of «hybrid law» will be that the
entire law is not inconsistent with justice and its expressions in the
dimension of legal principles.

Then, how can « hybrid law » be universal ? « Hybrid law » is itself
an amalgam of diverse norms. Thus, we should think first that the
universality here can lie not in the level of content but in the
integrative process and pattern of law in the face of conflicting
norms. If so, the role of the axis value of justice for the interpretive
conciliation becomes important, because it guides the very con-
struction of « hybrid law ». Also, this axis value must be, in prin-
ciple, supposed as impartial to particular values or cultures, because
it has to accommodate diverse, even foreign values in « hybrid law »
in a higher-order. In this perspective, formally speaking, a concep-
tion of the axis value of justice can be proposed as a value inter-
pretation V' to which other values are interpreted as accom-
modated. This V will save some value in existing society and
extend the implications of it, transfer new values into socicty, or
connect several kinds of values in the encounter of different
cultures *. However, at this stage, we cannot ignore the working of
the content of the axis value of justice. For, in the perspective
developed so far, it is a conception of justice that arranges the
proper configuration of diverse values which encounter and conflict
with each other. The possible content of justice should be the key
for the universality of « hybrid law». However, here we need to
examine the possible contents of justice by way of interpretive con-
test. And my idea of substantive fairness is just one candidate.
Only through this interpretive contest, we can find a possibly
universal content of justice. We need to present the alleged best

M An interpretation of the axis value of justice consteucts a coneeption of justice for ¢ hybrid
Baw o T this case. it organizes the contents of « hybeid faw » alony the evaluative strategios of
endorsement or rejection of some values to be involved in the matrix. 1 think we need here 1o
consider Lwo factors @ quality and quantity. Regarding quality. an interpretation of justice has
to throw light on the relevantly similar parts of 1he existing values. while. regarding guantity.
it has o integrate the possibly maximal contents of the existing values. That is. an interpreta-
tion 17 needs to reconstruet the various existing values ax a bulk of interpretations 110177 I,
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conception of justice, examine it. and revise it to reach certain
shared understandings. This process itself is also the incessant mak-
ing of «hybrid law» toward the more universal order. 1t is an
invariable fact that people try to pursue the best-mix of diverse
normative factors in law, whether in the West or in the Kast. Only
on this assumption, we can think our «hybrid law» in Asian
societies can be universal when it realizes the best balance of
Western and Asian values.

However, the exact conditions or processes of this making of
« hybrid law » are anticipated to be much more complicated. and it
will be better to treat them at another time.

5. — Epilogue — Can the Rule of Law
be Established in Japanese Society?

If the basic character of the structuration of law in Japan is as
has been explained so far, how can we respond to the possible ques-
tion of whether the Western ideal of the rule of law or constitu-
tionalism can be established in Japanese society ? My brief answer
is, as you can naturally imagine, that the ideal can permeate into
Japanese society in a composite way to make an organic whole
toward a new possibility of universal law-making. Of course, this
does not necessarily mean that the rule of law has been already
established in the Japanese legal system through the experience
since its modernization in the 19™ century. Rather, we should take
Japanese legal system as still exploring the proper form of rule of
law in its own social and historical context *°.

Generally speaking, Asian societies can introduce the Western
ideals of the rule of law or constitutionalism in a composite way
according to the unique character of their societies, and they can
accommodate and even remake such ideals in a richer way. As is
often said, the encounter of different cultures is not only the cause
of conflicts but also a chance to emerge with richer communication
and understanding. I would like to emphasize the importance of the
latter aspect here. If we naively think that Western constitu-

' For example, in the judicial reform in Japan today, people concerned tend to claim the
establishment of the rule of law in Japanese society. However, it is not so elear what this claim
can implicate. Instead of claiming some ideology for stronger legalism, we have to reflect core-
fully on the complex problem-situation of Japanese legal system.
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tionalism is the only possible constitutionalism on this globe and
other non-Western societies have to be reshaped along it, we will
lose sight of the rich implications of constitutionalism. Or, the same
thing happens if we naively think non-Western societies should
reject Western thinking as entirely foreign to their societies.
Although the essence of constitutionalism is in the division of
powers and the protection of human rights as has been developed
in the West, the more concrete and specific contents of the scheme
has to be created along the particular contexts of diverse societies.
Asian societies, and Japan as well, can learn from the Western
experiences, and they can also be another candidate to create a new
possibility of constitutionalism. People in the age of multi-
culturality have to have multidimensional eyes to see and under-
stand the complex reality of human lives to be expressed in law.



